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The doctrine, known in modern parlance, 
as ‘‘The Right to Privacy,’’ has received a 
rude shock, and in a measure been repudiated 
by the Supreme Court of Michigan in Atkin- 
son v. John E. Doherty & Co., wherein they 
held that equity will not restrain the use of 
the name and likeness of a deceased person 
as a label to be used in the sale of a cigar 
named after him, though he may not have 
been a public character, so long as it does 
not amount to a libel. It was urged in this 
case that the connection of the name with 
cigars wounds the feelings of the widow, and 
extreme and improbable illustrations of the 
possibilities of a rule which should permit the 
indiscriminate use of names of deceased per- 
sons are given. The court, while appreciat- 


ing ‘‘the indelicacy of the man whoshould join 
the funeral procession of Col. John Atkinson 
ina carriage bearing the legend, ‘The Col. 


John Atkinson Cigar,’ and we can readily 
understand that it would annoy the friends of 
the deceased. The sentiment which prompts 
the feeling of annoyance at such an act is 
aroused by any aspersion of the dead. It is 
natural and commendable, as are all recogni- 
tions of the proprieties of life, but it does not 
follow that such an act is an actionable wrong, 
or that equity will intervene by injunction to 
prevent it, though we are quite sure that the 
disapproval of society would ordinarily have 
the latter effect.’’ 

Stress was lai upon the fact that the pict- 
ure of Col. John Atkinson is to be displayed 
upon this label. It was claimed that a man 
has no right to print and circulate pictures of 
another, except by his consent, or where, by 
reason of his celebrity, the public has an in- 
terest in him. This is a proposition of mod- 
ern origin, and is said to have the support of 
some cases. ; 

In the January, 1869, Law Register (vol- 
ume 8 [N.S.], p. 1), is an article devoted to 
a discussion of ‘‘The Legal Relations of Pho- 
tographs,’’ in which the writer expresses the 
Opinion that if a photograph clandestinely 
taken, and representing its original in a ridic- 
ulous light, or publishing his personal defects, 





were uttered maliciously, to his damage, it 
would doubtless be a libel in all of the States, 
and particularly in those in which the old 
maxim, ‘‘The greater the truth the greater 
the libel,’’ is still in force. That it would be 
a libel, if a true picture, in States where the 
truth may be shown in defense, is not so clear 
as it may seem, but there is no want of har- 
mony in the decisions upon the propesition 
that a picture may be libelous. The author 
mentions the case of an Austrian lady of rank 
who recovered damages from her photographer 
for selling copies of her photograph as that of 
some notorious woman in another city. He 
says, ‘‘What was the ground or the nature 
and extent of recovery, we are not told,’’ and 
adds ‘‘that, if no special damage were found, 
it could not be doubted that her right to con- 
trol the market of her own beauty could not 
have been denied her by any court, and that 
she must have recovered on the ground that 
her right had been infringed, if on no other.”’ 
‘*We are at a loss,’’ says the Michigan court, 
‘to. know just what is meant by this. If 
only that, having produced or caused to be 
produced a negative and photograph of her- 
self, it was, like private writings, entitled to 
protection, it has the semblance of support 
by a number of cases. But if it is meant 
that no person has, without permission, the 
right to have or sell pictures of another, it is 
a different proposition, and wé know of no 
case decided by a court of last resort that so 
holds.’’ : 

In 1890 prominence was given to this sub- 
ject by an article in 4 Harv. Law Rev. 193, 
entitled, ‘‘The Right to Privacy,’’ in which 
the writers urge the ‘‘right to be let alone,’’ 
and the necessity for the protection of citi- 
zens against invasions of their domestic af- 
fairs through the newspaper, the camera, and 
numerous mechanical devices ‘‘which (they 
say) threaten to make good the prediction 
that ‘what is whispered in the closet shall be 
proclaimed from the housetop.’’’ The right 
to privacy in a broader sense than before 
known to the commor law is asserted. The 
article cites a number of cases, some of them 
relating to pictures, and criticises the courts 
for basing their decisions upon property or 
contract rights. These cases relate to let- 
ters, diaries, and other private writings, paint- 
ings, sculptures, music, etc. In this connec- 
tion the case of Prince Albert v. Strange, 1 
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Macn. & G. 25, is cited, wherein the defend- 
ant was restrained from publishing some 
etchings made by their majesties, the king 
and queen. The burden of the article is to 
establish a right of privacy which shall be 
recognized and protected by the courts, and 
it is urged that ‘‘in such right, as in the right 
not to be assaulted or beaten (7. e., the right 
to be let alone),’’ there inheres the quality 
of being owned or possessed ; and, as that is 
the distinguishing attribute of property, there 
may be some propriety in speaking of those 
rights as property, though it is admitted that 
they bear little resemblance to what is ordi- 
narily comprehended under that term. Not- 
withstanding the unanimity of the courts in 
resting the decisions adverted to upon prop- 
erty rights, the authors assert that ‘‘it is in 
reality not the principle of private property, 
but that of an inviolate personality.’’ An 
examination of the article will show that au- 
thoritative decisions which support the theory 
advocated are wanting. Among them are 
several cases involving pictures. Prince-Al- 
bert v. Strange, supra; Tuck v. Priester, 19 
Q. B. Div. 639; Pollard v. Photographic 
Co., 40 Ch. Div. 345. But these are based 
upon property or contract rights, as these 
terms are commonly understood. Atthe time 
of the writing of this article the case of 
Manola v. Stevens was pending in a court at 
New York. An actress sought to restrain 
the publication of a picture of herself, taken 
surreptitiously while she was performing her 
role upon the stage. It was not contested, 
however, and we are not advised that it was 
reported. See New York Times of June 15, 
18, 21, 1890. The Manola case and the ar- 
ticle in the Harvard Law Journal were soon 
followed by another case. In June, 1892, 
ithe case of Schuyler v. Curtis, 64 Hun, 594, 
19 N. Y. Supp. 264, involving a preliminary 
injunction only, was decided in the first de- 
partment of the Supreme Court of New York. 
An unincorporated society, connected with 
which was Miss Susan B. Anthony, arranged 
to place a life-size statute of Mrs. G. L. 
Schuyler, to be designated ‘‘The Typical 
Philanthropist,’’ upon exhibition at the 
World’s Fair soon thereafter to be held in 
Chicago. This was enjoined by her relatives, 
and upon a motion an opinion was written 
that goes the length for which the complain- 
ant’s counsel in this case contend. Schuyler 





v. Curtis, supra. The case was afterwards 
heard, and a decree in accordance with the 
prayer of the bill entered. See Schuyler v. 
Curtis (Sup.), 24 N. Y. Supp. 509. 

Meantime the case of Marks v. Jaffa arose. 
This also was a New York case, and is re- 
ported in 26 N. Y. Supp. 908. The defend- 
ant devised the scheme of publishing in his 
newspaper a picture of two actors, with an 
invitation to the readers of the newspaper to 
vote, with a view to determining who was the 
more popular of the two. The plaintiff de- 
clined to consent, yet a publication was made, 
when the bill was filed to restrain it. The 
injunction was granted, apparently on the 
the strength of Schuyler v. Curtis. 

Another case arose before the final dispo- 
sition of the Schuyler case, viz.: Corliss v. 
Walker. It wasa bill filed in the Federal 
Circuit Court of Massgchusetts by the widow 
and children of Mr. Corliss, celebrated as the 
builder of the great engine exhibited at the 
Centennial Exposition held at Philadelphia, 
to restrain the publication of a biography and 
picture of himself. It was based distinctly 
upon the ground taken in the article pub- 
lished in the Harvard Law Journal, viz.: 
that it was an invasion of the right of privacy, 
and it was insisted that a court of equity 
should protect such right. Apparently the 
case of Schuyler v. Curtis was relied upon, 
for in the opinion it was said to be not in 
point, as it did not involve a publication. 
And the court in an interesting and able 
opinion denied the injunction. 








NOTES OF IMPORTANT DECISIONS. 


CRIMINAL LAW—BURGLARY—OFFICER AID- 


ING AND COUNSELING IN CRIME—ASSENT OF 
OWNER OR His AGENT.—In State v. Abley, de- 
cided by the Supreme Court of Iowa, it was held 
it is no defense to breaking and entering a store 
that a town marshal, for detective purposes, en- 
couraged, counseled and aided in such act, and 
that it is no defense that the owner was informed 
the day before that the crime was going to be 
committed, and was requested to watch for and 
aid in catching the offender, which he did, if he 
did not assent to the crime, though he did not 
object to it. 

It appeared that a clerk in the store, without 
the owner’s knowledge or acquiescence, furnished 
a key to an officer acting for detective purposes, 
in order that a duplicate could be made of it by 
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defendant, who intended to feloniously break and 
enter the store, the clerk’s object being defend- 
ant’s arrest on committing thecrime. Defendant, 
accompanied by the officer, broke and entered at 
midnight. The clerk did not have the custody of, 
nor the right to admit anyone into, the store at 
the time defendant entered. It was held that the 
clerk’s acts were no defense. The court said in 
part: 

“The building entered was owned by the firm 
of Schaeffer & Reynolds. No question is made 
but that defendant broke and entered the store, 
and took goods therefrom; but it is claimed that 
he cannot properly be convicted of the offense 
charged, because the entry was made with the 
assent of the owners or their agent. The facts 
upon which this claim is based are as follows: 
One Clock was marshal of the town in which the 
building was located. Prior to the commission of 
the crime, Clock (as he claims, for detective pur- 
poses), had been counseling and advising with 
defendant, not only in relation to this particular 
offense, but also as to the two breaking and enter- 
ing other buildings. So zealous was the officer 
in this questionable line of duty, and so anxious 
was he to impress defendant with the belief that 
he was earnest in his criminal intentions and 
would keep faith in the matters plotted, that 
Clock alone on one occasion broke and entered 
another store building, belonging to one Bryan, 
with a key furnished by defendant, and took from 
it some goods. Of course, he claims that this 
was done merely to lead defendant on. Clock 
testifies that the mayor of the town had previous 
information from him of his intention to enter the 
Bryan store. The mayor, who was a witness, 
does not testify on this point; but, however that 
fact may be, Clock admits that Bryan, the owner, 
had no such information, and that the entry was 
effected without his knowledge or consent. One 
Will Reynolds, a clerk in the employ of Schaeffer 
& Reynolds, had a key to the building in question 
in this case. Shortly before the commission of 
the offense charged, Clock borrowed this key to 
get an impression from which defendant could 
make another key which would open the door, and 
such a key was afterwards made by defendant. 
At this time Clock told Reynolds, the clerk, the 
use which he wished to make of the borrowed 
key, and also of defendant’s criminal purpose. 
The breaking and entering were done in the night- 
time. During the day Clock had warned several 
citizens of the contemplated crime—among others 
Schaeffer, a member of the firm which owned the 
store. He told Schaeffer that defendant had a key 
to the store and would enter it that night. He 
did not, however, tell him where or how the key 
had been obtained. The persons so warned were 
requested to be on guard and assist in defendant’s 
arrest after the offense was completed. This plan 
was carried out. Schaeffer and the others watched. 
Clock and defendant came upon the scene about 
midnight. Defendant opened. the door and en- 
tered the store, Clock following. As they came 





out with the property taken, the defendant was 
arrested. 

‘*One who has committed a criminal act is not 
entitled to be shielded from its consequences 
merely because he was induced to do so by an- 
other. If thereis anything in the defense here, 
it must be because the entry was assented to by 
Schaeffer. But the evidence tends strongly to 
show that Schaeffer, though not objecting, did 
not personally assent. One who knows of a crime 
contemplated against him may remain silent and 
permit matters to go on, for the purpose of ap- 
prehending the criminal, without being held to 
have assented to the act. People v. Liphardt 
(Mich.), 62 N. W. Rep. 1022; State v. Adams (N. 
Car.), 20S. E. Rep. 722; State v. Sneff (Neb.), 35 
N. W. Rep. 220; Thompson v. State, 18 Ind. 386; 
State v. Jansen, 22 Kan. 498. The question of the 
owner's personal assent was left to the jury, and, 
we think, under instructions that fully and accu- 
rately stated the law. But certain instructions 
were asked by defendant and refused by the court, 
the thought of which was to predicate the assent 
of the owner upon the acts of the clerk, Reynolds. 
The evidence dces not show on the part of the 
members of the firm any knowledge of Reynolds’ 
conduct. Of* course, if the clerk, with criminal 
intent, aided in any way in the entry of this build- 
ing, he would be a party to the crime. But that 
is not what is claimed by defendant. He con- 
tends that if the clerk, though without criminal 
intent, assented to the entry, such assent will be 
imputed to the master. Some text-writers lay 
down the rule in terms broad enough to give sup- 
port to this contention, and the following cases 
are cited by counsel as sustaining it: Reg. v. 
Johnson, 41 E. C. L. 123; People vy. Collins, 53 
Cal. 185; Saunders v. People, 38 Mich. 218; Peo- 
ple v. McCord, 76 Mich. 200, 42 N. W. Rep. 1106; 
Allen v. State, 40 Ala. 344. In the California case 
the agent of the owner, who was pretending to 
take part in the burglary, alone entered the build- 
ing, and the decision was founded on this fact. 
The other cases are each based upon one of two 
states of fact: Either the servant had custody of 
the building and a right to open it at the time he 
did, or at the time he assented thereto, or the 
owner was aware of the part the servant was tak- 
ing and acquiesced therein. Neither of these 
conditions prevailed in the case at bar. It does 
not appear that Reynolds had charge of the build- 
ing, or had any right to admit persons therein, 
after it was closed for the night; and, as we have 
said, his conduct in the transaction with Clock 
was unknown to the owners. We do not think 
the clerk’s conduct can be used as a shield for de- 
fendant. 1 Bish. Cr. Law (5th Ed.), sec. 262; 
State v. Jansen, 22 Kan. 498. The instructions 
were rightly refused.”’ 





MORTGAGE ON INCREASE OF SHEEP—CON- 
STRUCTION.—The Supreme Court of California 
decides, in Alferitz v. Borgwardt, 58 Pac. Rep. 
460, that a mortgage made under the statute ‘‘on 








382 


CENTRAL LAW JOURNAL, 





No. 20 








the increase’? of sheep includes their offspring 
merely, and not the wool grown thereon. The 
court says: ‘In addition to the fact that the pre- 
sumption is against the right to mortgage per- 
sonal property, and permission so to do must be 
clearly found in the statute, it must be admitted 
that the word ‘increase,’ although variously used, 
has acquired a special meanitg when applied to 
domestic animals. So applied, unless expressly 
qualified in the, context, it invariably means the 
young of such animals. Counsel has not found, 
and, I venture to say, cannot find, in legal litera- 
ture or elsewhere (save perhaps in the mortgages 
of this class, and in Alferitz v. Ingalls, 83 Fed. 
Rep. 964), an instance where the unqualified use 
of the word, as applied to such animals, included 
anything more or meant anything other than the 
offspring, progeny, or young of such animals. 
The word is often used in the decisions, and al- 
ways refers, so far as I can find, to the offspring, 
and to nothing else. In Shoobert v. De Motta, 
112 Cal. 215,44 Pac. Rep. 487, the word is re- 
peatedly used in reference to such animals, and in 
every case it means offspring. In that opinion 
many cases are cited in which the word is similarly 
used. In many places it is evident that the word 
would not have been used had the writer been 
conscious that it comprehended anything other 
than the young. Turning to Cobby, Chat. Mortg. 
§ 365 et seq.,1 find that the author uses the phrase 
‘offspring of mortgaged animals’ and ‘increase of 
mortgaged animals’ interchangeably, and the 
same use prevails in the numerous cases cited in 
the notes. In 2 Am. & Eng. Enc. Law, under 
‘Animals,’ I find the word similarly used. ‘The 
author speaks of ‘offspring or increase.’ Numer- 
ous cases are.cited to the proposition that ‘in- 
crease follows the dam,’ and ‘the increase of the 
increase ad infinitum,’ and also as to the increase 
as between the mortgagor and mortgagee. It is 
true that these cases do not directly bear as au- 
thority upon the issue here, but such use of the 
word would be very inaccurate if it were as com- 
prehensive as appellant contends, and if it were 
not true that the word is always so used in refer- 
ence to domestic stock. In some of the cases cited 
the mortgages include the ‘wool and increase.’ 
See Cox v. Beck, 83 Fed. Rep. 269. It is also to 
be presumed that, when the mortgagor retains 
the possession of the sheep, he expects to make a 
profit from the sheep in the meanwhile. He cer- 
tainly expects to make a living from such use, and 
to pay his debt from it—as much so as one who 
mortgages his farm and retains possession. Upon 
the subject of use the intendments are the same. 
This idea is expressed in Shoobert v. De Motta, 
and it is said that, where the increase is not men- 
tioned the mortgagee might as well claim the 
wool as the lambs, as each may be the annual 
profit which the mortgagor in possession is enti- 
tled to retain unless the contrary intent is ex- 
pressed. This reasoning equally applies to the 
statute. The same clause also authorizes a mort- 
gage upona dairy. Did the legislature intend by 





this language to authorize a mortgage upon but- 
ter and cheese to be thereafter produced? I see 
no difference in principle. Each is in some sense 
manufactured, and each becomes a merchantable 
commodity, to be sold separately from the mort- 
gaged property. If the lien extended to it, there 
might be difficulty in determining when it became 
devested. Would it adhere after the product was 
sold by the mortgagor and had reached the hands 
of the consumer? I think there is much differ- 
ence between the application of the mortgage to 
the lambs and tothe wool. The lambs became at 
once a part of the flock, and the mortgage may be 
held to impart notice. Not so as to the wool. 
When this wool was taken by defendant, it may 
have been in a warehouse with much other wool, 
and defendant may have purchased from the 
mortgagor in good faith, unless the mortgage im- 
parts notice. The word ‘increase,’ from ‘cresco,’ 
to grow, originally meant growth. It has ac- 
quired other meanings by use, but some are figu- 
rative, and others, which at first seem not to be 
growth, upon examination will be seen to be 
strictly so. When we speak of the .‘earth’s in- 
crease,’ meaning the annual crops, it is evident 
that the word is used figuratively. If we speak 
of interest on money as increase, we refer to the 
sum of money at interest which is thereby in- 
creased. This is growth. Similarly, when we 
refer to rents, profits, and other gains as increase, 
it is the fortune of the owner which thereby is 
made to grow. When we speak of the increase of 
a herd of cattle or a flock of sheep, we refer to 
growth of the herd or flock by addition of new 
members. The natural increase can only mean 
the addition of new members by birth. Natural 
increase is intended by the lease when it speaks of 
‘the increase thereof.’ The lease does not ex- 
pressly speak of a flock of sheep, but evidently 
that was what was meant. If not, the description 
of the property is clearly insufficient. Otherwise, 
the lessor is provided with an adjustable descrip- 
tion which will fit any band of sheep he may wish 
to save from creditors. Whether the description 
is good, even on that theory, I do not decide. The 
wool does not increase the flock of sheep. Quite 
possibly, because domestic animals are so fre- 
quently considered as herds, the word ‘increase’ 
has acquired this partially specialized meaning in 
respect to them, although now it is so understood 
even when a single animal is spoken of. I think, 
therefore, whether we consider the statute or the 
language of the lease alone, the conclusion would 
be against the appellant.” 





CARRIERS OF PASSENGERS—STREET RAILWAY 
—CONDITIONS OF TRANSFER TICKET.—One of the 
questions raised in the case of O’Rourke v. Citi- 
zens’ Street Ry. Co.,52 8. W. Rep. 872, before the 
Supreme Court of Tennessee, was as to the con- 
clusive effect of the face and recitals of a railroad 
ticket. The court held that a passenger who has 
been ejected from a street car to which he had 
transferred from another car, because his transfer 
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checks were improperly punched by the con- 
ductor of the first car, can recover therefor, where, 
on the 1efusal of the second conductor to accept 
the transfer checks and before he was ejected, he 
made a statement to the conductor showing that 
the fault in the ticket was due to the negligence 
of the first conductor. On this point the court 
‘The second proposition is one about which 
the authorities are in irreconcilable conflict. Many 
of them, like the charge of the learned trial judge, 
treat the face of the ticket as the sole criterion of 
the holder’s right of passage, justify his ejection 
in case of defective ticket and refusal to pay fare, 
and allow him, as his only remedy therefor, an 
action of damages for the negligent mistake of the 
agent, or for breach of contract, and not for ex- 
pulsion (notably Poulin v. Railway Co.,3 C.C. A. 
23,52 Fed. Rep. 197; Hufford v. Railway Co., 53 
Mich. 118, 18 N. W. Rep. 580; McKay v. Railway 
Co., 34 W. Va. 65,11 S. E. Rep. 737; Yorton v. 
Railway Co., 54 Wis. 234, 11 N. W. Rep. 482; 
Railroad Co. vy. Stockdale [Md.], 34 Atl. Rep. 880; 
3radshaw Vv. Railroad Co., 135 Mass. 407; 4 Elliott, 
R. R. § 1594) ; while others, on the contrary, deny 
the ticket such conclusive force and dignity, and 
rule that the passenger has the right to rely upon 
the acts and statements of the ticket agent or con- 
ductor, and that, if he be expelled on account of 
a defective ticket when he has acted in good faith 
and is without fault, the carrier is liable in dam- 
ages for such expulsion. Railroad Co. v. Winter's 
Admr., 143 U. 8S. 60-75, 12 Sup. Ct. Rep. 356; 
Laird v. Traction Co., 166 Pa. St. 4,31 Atl. Rep. 
51; Ellsworth v. Railway Co., 95 Iowa, 98, 63 N. 
W. Rep. 584; Railroad Co. v. Pauson, 17 C. C. A. 
287,70 Fed. Rep. 585; Railway Co. v. Deloney 
(Ark.), 45S. W. Rep. 351; Head v. Railway Co., 
79 Ga. 358,7 S. E. Rep. 217; Railroad Co. v. Olds, 
77 Ga. 673; Burnham v. Railroad Co., 63 Me. 298; 
Pennsylvania Co. v. Bray, 125 Ind. 229, 25 N. E. 
Rep. 439; Hufford v. Railroad Co., 64 Mich. 634, 
31 N. W. Rep. 544, same case decided otherwise 
on former appeal, and reported in 53 Mich. 118, 
18 N. W. Rep. 580; Murdock v. Railroad Co., 137 
Mass. 293, and other cases. We concur in the 
latter view, and hold that a person who makes a 
valid contract is entitled to passage according to 
its terms, though the face of the ticket furnished 
him may not in any true sense express the con- 
tract. It is the contract, and not the ticket, that 
gives the right to transportation. The ticket is 
but an evidence of the contract, made out and fur- 
nished by the carrier; and, if it fail to disclose the 
true contract, the fault is with the carrier, and it 
is responsible for the natural consequences of the 
variance. 

“The passenger is not required in law, nor al- 
lowed in fact, to print or write or stamp the ticket. 
The carrier alone has that right, and the passen- 
ger is authorized to believe and presume that it 
will be properly exercised, and that the ticket, 
when delivered, is a faithful expression of the 
contract as made. The ticket, whether for trans- 
fer, as in the present case, or for original passage, 


says: 





may well be called the carrier’s written direction 
by one agent to another agent concerning the par- 
ticular transportation in hand; and if the direc- 
tion be contrary to the contract, and expulsion 
follow as a consequence, the carrier must be an- 
swerable for all proximate damages ensuing there- 
from, just as any other principal is liable for the 
injurious result of misdirection to his agent. In 
our opinion, the legal result, in such a case, can- 
not be influenced by the fact that the carrier has 
conducted the transaction through two agents in- 
stead of one; for the combined acts of the two 
agents constitute but one continuous act of the 
carrier. Each agent is the alter ego of the carrier. 
The issuance of the void ticket is the fault of the 
first agent, the expulsion is the fault of the second 
agent, and both faults are those of the principal, 
which stands before the court as if it had made 
the contract, issued the ticket, and expelled the 
passenger through one and the same agent. Be- 
yond question, carriers have the legal right to re- 
quire passengers to procure and present tickets: 
but that does not imply that passengers who have 
done their part in the matter may be rightfully 
expelled from the car because the tickets they 
offer chance to be defective or void. Before the 
rule of expulsion for want of proper tickets can 
be made absolute and universal in its application, 
the carriers must discharge the reciprocal duty of 
absolute and universal accuracy in the issuance of 
the tickets. The latter would be impossible; the 
former harsh and unreasonable. To require a 
passenger who has made a valid contract for 
transportation and paid the requisite fare, as did 
the plaintiff, to retire from the car, and suspend 
his journey, because of an original defect in the 
ticket furnished him by the company’s agent, is 
to visit the wrong of the offender upon the 
offended. It is to make the rightful passenger 
suffer for the fault of the carrier, and that, too, in 
the latter’s interest. This court will not yield its 
assent to a result so unjust and oppressive. 

‘*The plaintiff had a right to believe the trans- 
fer ticket all that it should be. With it he dili- 
gently sought and promptly entered the first 
transfer car, and, upon being challenged by the 
conductor of that car as too late to use the ticket, 
he made a fair and reasonable statement, showing 
that he had just left the first car, and that the first 
conductor must have wrongly indicated the hour 
of issuance on the face of the ticket. On that 
statement, the plaintiff should have been allowed 
to pursue his own journey to its end. He owed 
the company no other duty, and his expulsion, 
under such circumstances, was a tortious breach 
of the contract, for which he became entitled to 
recover all proximately resulting damages, in- 
cluding those for humiliation and mortification, 
if such were in fact sustained. 

‘It may be true, as suggested in some of the 
authorities (Frederick v. Railroad Co., 37 Mich. 
342; Poulin v. Railway Co., 3 C. C. A. 23, 52 Fed. 
Rep. 197; 4 Elliott, R. R. § 1594), that the carrier 
can dispatch its business more conveniently and 
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expeditiously, and can avoid losses through fraud 
and imposition more readily, by treating the 
ticket as conclusive evidence of the passenger’s 
right to be carried, than by taking and adopting 
his ex parte statement of the real contract, when 
claimed to be different from the ticket; yet such 
ends, desirable as they may be and are, afford no 
legal sanction for the expulsion of a passenger 
who is without fault, and whose ticket fails alone 
through the mistake or negligence of the carrier’s 
agent, nor does their disability render the expul- 
sion of such person any less a tortious breach of 
the contract. Every expulsion of a rightful pas- 
senger is wrongful. 

“It is no answer to the legal right of the bona 
Jide passenger to say that the carrier’s general in- 
terest is better subserved by his expulsion than 
by his carriage; by the violation of his contract 
than by its observance. His right is not to be af- 
fected by the mistakes of ticket agents, or the at- 
tempted frauds of impostors. There are to be 
met, if met at all, otherwise than through a rule 
that excludes innocent as well as fraudulent pas- 
sengers. It is not allowable to punish the inno- 
cent with the guilty, to prevent the escape of the 
guilty. 

**A ticket agent. on selling ticket to proposed 
passenger, referred him to the conductor for priv- 
ilege of stopover at intermediate station. Con- 
ductor authorized stopover, but, instead of issu- 
ing stopover check, only punched passenger’s 
regular ticket, telling him that would be suffi- 
cient. Second conductor, following rule of com- 
pany, refused to recognize the punched ticket, 
and expelled passenger when he refused to pay 
fare. A judgment in favor of the plaintiff for 
$10,000 was affirmed, upon the ground that the 
expulsion was unlawful, the court saying: ‘The 
reason of such a rule is to be found in the princi- 
ple that where a party doe: all that he is required 
to do, under the terms of contract into which he 
has entered, and is only prevented from reaping 
the benefit of such contract by the fault or wrong- 
ful act of the other party to it, the law gives him 
a remedy against the other party for such breach 
of contract.’ Railroad Co. v. Winter’s Admr., 
143 U. 8. 60, 73, 12 Sup. Ct. Rep. 356. 

‘*A street car conductor issued transfer ticket, 
punched; at two time marks, ‘7:30 a.m.’ The 
conductor of car to which transfer was made re- 
fused to accept ticket, on the ground that it was 
two hours uvld, and ejected passenger on his re- 
fusal to pay fare, although informed that the 
ticket was issued at 9 o’clock, just before passen- 
ger gotoncar. Held, that the company was lia- 
ble in damages for an unlawful ejection; the 
company, and not the passenger, being responsi- 
ble for the defective or doubtful character of the 
ticket. Laird v. Traction Co., 166 Pa. St. 4, 31 
Atl. Rep. 51. 

‘By mistake, a ticket agent sold a ticket dated 
back three days. ‘The passenger presented it on 
the day purchased, but was expelled by the con- 
ductor because the ticket was antedated, and the 





holder refused to pay train fare. Company held 
liable for wrongful ejection, the court saying the 
validity of the ticket depended upon the actual 
time of sale, and not upon its date. Ellworth y. 
Railway Co., 95 Lowa, 98, 63 N. W. Rep. 584. 

‘The holder handed return coupon to proper 
agent to be stamped, at same time calling for 
sleeping car ticket. The agent returned coupon, 
folded with sleeping car ticket, and the holder 
put them in his pocket without examination. 
When presented on train, it was dicovered that 
the agent had not in fact stamped coupon, and for 
that reason the conductor refused to accept it, 
and expelled the holder upon his refusal to pay 
fare. Held, that the holder, having done his 
part, was a legal passenger, and that the railroad 
company was liable in damages for his expulsion. 
Railroad Co. v. Pauson, 17 C. C. A. 287, 70 Fed. 
Rep. 585. 

‘An agent sold a canceled ticket, and delivered 
itasa good one. The conductor refused it, and 
the passenger paid the fare a second time, to pre- 
vent ejection. He sued for damages, and the case 
was twice before the Supreme Court of Michigan. 
On the first appeal the court said that, ‘as be- 
tween the conductor and the passenger, the ticket 
must be the conclusive evidence of the extent of 
the passenger’s right to travel’ (Hufford v. Rail- 
way Co., 53 Mich. 118, 18 N. W. Rep. 580); and 
on the second appeal the court, among other lan- 
guage, used the following: ‘When the plaintiff 
told the conductor on the train that he had paid 
his fare, and stated the amount he had paid to the 
agent who gave him the ticket he presented, and 
told him it was good, it was the duty of the con- 
ductor to accept the statement of the plaintiff un- 
til he found out it was not true, no matter what 
the ticket contained in words, figures or other 
marks.’ Hufford v. Railroad Co., 64 Mich. 634, 
31 N. W. Rep. 546.” 








FRAUD WHICH VITIATES SIGNING 
AND DELIVERY. 


In General.—The law, to promote justice, 
and carry into effect the purposes of contract- 
ing parties, has established certain formalities 
to attend the making of written contracts. If 
no fraud is practiced, in the execution and 
delivery, the contract will be valid and bind- 
ing upon the party executing it, though not 
read ; but its delivery must follow execution. 
The rules for delivery are constructed in rec- 
ognition of whatever is within the spirit and 
essence of adelivery, and do not require out- 
ward form and ceremony. If the signing and 
delivery are procured from one of the par- 
ties, who is in the exercise of due care, and 
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without negligence,' by the fraud and misrep- 
resentation of the others, causing him to be- 
lieve that the paper is something different 
from what it in fact is, he is not in law bound 
thereby.” And, one is not bound, who, un- 
der similar circumstances, accepts a deed 
tendered him, containing a clause imposing 
an obligation onhim.*® One is certainly never 
required to, and never should execute any 
written instrument without first carefully 
reading, and becoming thoroughly acquainted 
with its contents. When he has signed a 
written contract, the law prima facie pre- 
sumes him to have discharged this duty to 
himself, and whether in fact he did it, or chose 
to waive this privilege, he is bound by his sig- 
nature. However, on the other hand, if the 
instrument is fraudulently read to him, in 
terms different from its real ones; or, if not 
read, its contents are fraudulently misrepre- 
sented to him, and he cannot himself read ; 
or if he is otherwise without laches, he will 
not be bound by his signature.* In Nebraska 
itis held,® to be no negligence for one to omit 
to read an instrument, relying upon its read- 
ing and interpretation by another. 

Negotiable Paper.—There are defenses 
which will defeat a recovery on negotiable 
paper in the hands of a bona jfide holder, as 
well as the original payee. They are gen- 
erally of such a character as to make the 
paper absolutely void, instead of voidable. 
The law goes very far to protect innocent 
third persons in their rights to negotiable 
paper, valueless as between the original par- 
ties, however, bills and rotes brought into 
existence by the fraud now under considera- 
tion, and without laches on the part of their 
makers, are the same as forged paper, void 


!De Camp v. Hamma, 29 Ohio St. 467; Robinson v. 
Glass, 94 Ind. 211; Giberson v. Jolley, 120 Ind. 303; 
Anderson vy. Warne, 71 Ill. 20; Hopkins v. Hawkeye 
Ins. Co., 57 Lowa, 203; Weaver v. Carpenter, 42 Iowa, 
ote. 

2May v. Seymour, 17 Fla. 725; Rech v. Allentown 
Bank, 12 Morris (Pa.), 397; Davis v. Snyder, 70 Ala. 
315; Foy v. Houghton, 83 N. Car. 467; Selden v. 
Myers, 20 How. U.S. 506; Landla v. Loveless, 40 Ind. 
211; Jones vy. Austin, 17 Ark. 498. 

Albany City Savings Institution v. Burdick, 87 N. 
Y. 40. 

‘ Sims v. Bice, 67 Ill. 88; Green v. North Buffalo, 6 
Smith (Pa.), 110; Trambly v. Pickard, 1380 Mass. 259; 
First Nat. Bank v. Lierman, 5 Neb. 247; Palmer y. 
Largent,5 Neb. 223; Griffith v. Short, 14 Neb. 259; 
Hummel y. Tyner, 70 Ind. 84; Webb v. Corbin, 78 
Ind. 403. 

Palmer y. Largent, 5 Neb. 223. 





as well in the hands of an innocent holder as 
of the original payee. If a commercial in- 
strument is pronounced void by statute, on 
account of illegality of consideration, itis not 
even good in the hands of an innocent pur- 
chaser for value.’ And the general doctrine 
seems to be that where the maker or other 
primary obligor of the paper is incapacitated 
by reason of infancy or insanity, from execut- 
ing the paper, it is void in the hands of a bona 
jide holder. Ifa lunatic has, by an inquisi- 
tion of lunacy, been placed under guardian- 
ship, the judgment of lunacy is, by most au- 
thorities, held to be conclusive upon all par- 
ties, and the contracts of the lunatic are ab- 
solutely void. And the weight of authority 
also seems to be to the effect that an infant 
cannot make a note or bill which will be valid 
for any purpose, and is very generally held to 
be absolutely void.? At common law a mar- 
ried woman could not execute a valid note or 
bill. This doctrine has been abrogated by 
statute in many of the States, to an extent 
more or less limited, making the defense of 
coverture, if a defense, so largely local, and 
peculiar to each State jurisdiction as to not 
admit of any general doctrine being accurately 
stated, and its discussion in an article of this 
character. If anote were falsely and fraudu- 
lently read to a blind man, and he were to 
sign it, believing it to have been truly read to 
him; or if the maker were unable to read, and 
signed a note under the representation and 
assurance that it was an agreement of a dif- 
ferent character, there would be a new element 
entering into the consideration of the maker’s 
liability. The absence of the necessary fac- 
ulties to detect the fraud shields the maker 
from its consequences. It cannot be suc- 


6 Vanbrunt v. Singley, 85 Ill. 281; Munson v. Nichols, 
62 Ill. 111; Kellogg v. Steiner, 29 Wis. 626; Butler v. 
Carns, 37 Wis. 61; Briggs v. Ewart, 51 Mo. 245; Corley 
v. Weddle, 57 Mo. 452; Woods v. Hynes, 1 Scam. 103; 
Whitney v. Snyder, 2 Lans. 477; Mitchell v. Tomlin- 
son, 91 Ind. 167; Giberson v. Jolley, 120 Ind. 301. 

7 Ramsdell v. Morgan, 16 Wend. 574; Town of Eagle 
v. Kohn, 84 Ill. 292; Aurora v. West, 22 Ind. 88; Hall 
vy. Wilson, 16 Barb. 548; Bayley v. Tabor, 5 Mass. 286. 

8 Mohr vy. Tulip, 40 Wis. 66; Griswold v. Butler, 3 
Conn. 227; Fitzhugh v. Wilcox, 12 Barb. 235; Nichol 
v. Thomas, 53 Ind. 42; Freed v. Brown, 55 Ind. 310; 
Imhoff v. Whitmer, 7 Casey (Pa.), 248; Elston v. Jas- 
per, 45 Tex. 409. 

9 McCrills v. How, 2 N. H. 348; Conn vy. Coburn, 7 
N. H. 868; Maples v. Wrightman, 4 Conn. 376; Morton 
v. Steward, 5 Ill. App. 5383; Henderson v. Fox, 5 Ind. 
489; Tandy v. Masterson, 1 Bibb, 330; Beeler v. Young, 
1 Bibb, 519; Alsop v. Todd, 2 Root, 105. 
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cessfully contended that an agency or trust 
was created by him. He has neither inten- 
tionally or knowingly given even the appear- 
ance of validity tothe paper he was thus pro- 
cured to execute. It cannot be said that he 
is guilty of negligence, because his want of 
the necessary faculties prevented his exercise 
of that diligence men of ordinary faculties 
and education usually exercise in such trans- 
actions. 

In New York, where a bona jide holder for 
value, and without notice of any defect, 
brought suit upon a promissory note, the de- 
fendant offered to prove in evidence that he 
was unable to read, and that when he signed 
the note, it was represented to him, and he 
believed that it was a certain other contract, 
offered to be also introducedin evidence, and 
which purported to be of an entirely different 
character. This evidence the trial court ex- 
cluded. Upon appeal, the supreme court of 
that State held,!® that such evidence was com- 
petent, and a sufficient defense; Talbot, J., 
saying: ‘‘A bona fide holder of commercial 
paper, for value and before maturity, is pro- 
tected in many cases, against defenses, which 
are perfectly available against the original 
parties, such as that the signature was ob- 
tained by false and fraudulent misrepresenta- 
tions ; that the paper has been diverted ; that 
a blank bill or acceptance has been filled up 
for a greater amount than the party to whom 
it was delivered was authorized to insert, etc. 
But in all these cases the party intended to 
sign and put in circulation the instrument as 
a negotiable security ; where this is the case, 
he is bound to know that he is furnishing the 
means whereby third parties may be deceived, 
and innocently led to part with their property 
on the faith of his signature, and in ignorance 
of the true state of facts. But, while this is 
arule of great convenience and propriety, 
there are some defenses as to which even a 
bona fide purchaser purchases at his peril.’’ 
In Another New York case on the trial, evi- 
dence was given tending to show that the note 
sued upon was signed by the maker at his 
house ; that he and his sons, who could read, 
were present ; that the maker tried to read the 
paper, but could not understand it, and that 
it was then read to him by the person pre- 
senting it, an entire stranger to the maker 
and his family, and it was then signed by the 


10 Whitney v. Snyder, 2 Lans. (N. Y.) 477. 





maker, and by him delivered to the stranger. 
Afterwards the note went into the hands of a 
bona fide holder, and the maker claimed to 
have signed it under the belief that it was a 
contract of agency. Upon appeal it was 
held," that the case turned on the question of 
the maker’s negligence; that the trial court 
erred in directing a verdict for the plaintiff ; 
and that whether the maker was negligent or 
not was a question of fact for the jury. In 
Wisconsin, a german, unable to read or write 
English, was induced to sign a note upon the 
fraudulent representation that it was a con- 
tract of agency; he was protected against a 
bona fide holder, on the ground that he had 
no intention of signing a note, and was guilty 
of no negligence in affixing his signature.” 
In Michigan where the maker of a note, of de- 
fective eyesight was induced by another to 
sign several papers purposely arranged to 
overlie each other, under the assurance that 
the papers were contracts of agency, and 
amongst them was a negotiable note, which 
was transferred to a bona fide holder, the 
holder was not permitted to recover. The 
maker’s defect in vision was not referred to 
as exempting him from the charge of negli- 
gence, but the broad doctrine was declared 
that the maker did not intend to make a 
negotiable paper, and he was not bound.” 
Graves, J., saying: ‘‘Now when a party 
never designed to put, or cause to be 
put, any sort of negotiable paper in circula- 
tion, when the thought of doing so never en- 
tered his mind, when he had never bargained 
to do so, when he has never consciously been 
privy to any attempt to set such papers afloat, 
how can it be said that his will in any way 
assented to the concoction of such a contract 
so as to make him an object of the rule? 
So far as this principle is concerned, it is not 
preceived how the instance here supposed 
would differ from that when the act leading 
to the mischief is done by an insane man, or 
is compelled by duress. The point is, that 
the will does not go with the act.’’ 

In Indiana it is held'* that a person whose 
signature toa promissory note payable in 


11 Fenton v. Robinson, 11 N. Y. (4 Hun), 252. 

12 Walker v. Ebert, 29 Wis. 196. To the same effect 
see Puffer v. Smith, 57 Ill. 527; Griffiths v. Kellog, 39 
Wis. 290. 

18 Gibbs v. Linabury, 22 Mich. 492. 

14 Webb v. Corbin, 78 Ind. 403; Baldwin v. Bricker, 
86 Ind. 221; Mitchell v. Tomlinson, 91 Ind. 167. 
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bank, was obtained by fraud as to the character 
of the paper itself, he being unable to read it, 
and it having been misread to him, and he 
not being guilty of negligence in affixing his 
signature, or in failing to ascertain the char- 
acter of the instrument, was no more bound 
than if it were a total forgery, the signature 
included. In the latter case, the maker at 
the time of the execution of the note, was 
seventy years old, and had been an invalid 
for thirty years; he could not read writing or 
ordinary print without the aid of glasses, and 
then only with great difficulty; the evening 
before the execution of the note, two strang- 
ers came to his house on his farm in the coun- 
try, one of whom gave his name asG. P. 
Porter, representing himself as an agent of 
the Western Medical Works, of Indianapolis, 
Ind., and asked and obtained permission to 
remain over the night with the maker. On 
the morning following, an arrangement was 
made by which Porter appointed the maker 
as agent of the said Western Medical Works, 
and procured him to signin duplicate what 
was read to him by Porter, as a contract of 
such agency, and which was signed by the 
maker under the belief that he was signing 
such contract, one of which papers was a 
promissory note for $250.00, payable to Por- 
ter four months after date at the First Na- 
tional Bank of Indianapolis, Ind., and was 
by Porter indorsed to one B. D. Pritchard, 
and then by him to the plaintiff. Plaintiff as 
indorsee and holder, brought his action to re- 
cover on the note, and the defendant an- 
swered in two paragraphs, to which plaintiff 
replied by a general denial, anda special 
paragraph, alleging that the note was indorsed 
and transferred to him before maturity for a 
valuable consideration, and without knowl- 
edge upon his part of any defense thereto. 
Upon the issues joined there was a trial by 
jury, and a verdict rendered in favor of the 
defendant. Upon appeal by the plaintiff, the 
supreme court affirmed the judgment of the 
trial court, saying inter alia: ‘‘That if the 
jury found from the evidence that the appel- 
lee was guilty of no negligence in signing the 
note, then he would no more be bound than 
if it were a total forgery.’’ 

Notice.—It may be considered well settled 
law that a purchaser need not have notice of 
the particular fraud, equity or illegality, in 


15 Mitchell v. Tomlinson, 91 Ind. 167. 





order to be affected by it. Asa rule, it is 
sufficient if there be notice, either actual or 
constructive, that there is some fraud, equity 
or illegality affecting the original parties,— 
any communication to a purchaser, such as 
would, under similar circumstances, place a 
man of ordinary caution and prudence upon 
inquiry, is abundantly sufficient. For in- 
stance, if when the purchaser took the paper, 
he was told that there was something wrong 
about it, without being told what the wrong 
was, or if itcan be found by ajury, as a fact, 
from attendant circumstances, which will war- 
rant the inference, that the purchaser knew, 
believed or thought the paper was tainted 
with fraud or illegality, such a general or im- 
plicit notice will equally destroy his title. 
Notice of fraud, defect of title, or of a de- 
fense valid between prior parties may be de- 
rived wholly from the peculiar circumstances 
of each case, and be as effectual as personal 
observation, or being told of the facts in 
question. It is very generally held," that 
where there has been a diversion of accom- 
modation paper from the purpose and object 
for which it was issued, knowledge of such 
diversion by the purchaser will preclude his 
being a bona fide holder. 

Burden of Proof.—It is held,” that the 
mere possession of paper, payable to order, 
not indorsed by the payee, or last indorsee, 
is not prima facie evidence of bona fide own- 
ership. Nor is it prima facie evidence of 
bona fide ownership for a prior indorser to 
have possession. He is compelled to provea 
good title." Where fraud taints the original 
transaction, and is so proved, the extreme 
difficulty of proving the holder to possess 
knowledge of such fraud coupled with the 
usual rapidity of transfer of such paper, 
rather seems to justify the shifting of the 
burden of proof to the holder, and requiring 
him to show affirmatively that he is a bona 
fide holder.” In one jurisdiction it is 


16 Thatcher v. West River Nat. Bank, 19 Mich. 202; 
Charles v. Marsden, 1 Taunt. 224; Stephens v. Monon- 
gahela Nat. Bank, 87 Pa. St. 163; Cronise v. Kellogg, 
20 Ill. 11; Jones v. Berryhill, 25 Towa, 289; Grant v. 
Ellicott, 7 Wend. 227. 

17 Gibson v. Miller, 29 Mich. 355; Dorn y. Parsons, 
56 Mo. 601. 

18 Mauldin v. Branch Bank, 2 Ala. 502; Palmer v. 
Whitney, 21 Ind. 61. See Oberle v. Schmidt, 86 Pa. 
St. 221. 

19 Perrin v. Noyes, 39 Me. 384; Kellogg v. Curtis, 69 
Me. 212; Cuttle v. Cleaves, 70 Me. 256; Commissioners 
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held,” that in order that the proof of fraud may 
shift the burden of proof, it must be fraud 
committed upon the maker ; fraud committed 
upon the payee or indorsee is insufficient. 
The burden of proof will shift to the holder 
when it is shown that the paper was lost or 
stolen.”! 

Upon this point it seems that the rea- 
soning of the court in an Indiana case,” is 
conclusive. The court said: ‘‘It would be 
a departure from principle to hold that the 
maker must prove that the holder had notice 
of the fraud. Whether he had notice or not 
isa matter peculiarly within his own knowl- 
edge, it needs no more than a bare state- 
ment of the proposition that the plaintiff’s 
possession or nonpossession of notice is a 
matter peculiarly within his own knowledge, 
to establish it to the satisfaction of a candid 
mind, and if this proposition be established, 
then it must follow that the proof should come 
from him, for few rules of law are better set- 
tled than that a party whose cause of action 
or defense rests upon facts peculiarly within 
his own knowledge, must prove those facts. 
The rule prevails even in prosecutions for 
crime. Nor is there any hardship in requir- 
ing the plaintiff to prove the circumstances 
under which he obtained the note, for none 
can so well know them as he, and no other 
person can so well know where to search for 
the facts. ‘To impose the duty upon the de- 
fendant of showing the circumstances under 
which the plaintiff obtained the note, and of 
proving what he knew, would, in many cases 
demand of the defendant an impossible thing, 
and in all cases it would impose upon him a 


v. Clark, 94 U.S. 285; Collins v. Gilbert, 94 U. S. 761; 
Smith v. Sac County, 11 Wall. 189; Conley v. Winsor, 
41 Mich. 283; Devlin v. Clark, 31 Mo. 22; Horton vy, 
Bayne, 52 Mo. 531; Johnson v. McMurry, 72 Mo. 282; 
Sperry v. Spauiding, 45 Cal. 544; Redington v. Wood, 
45 Cal. 406; Kelly v. Ford, 4 Lowa, 140; Thompson vy. 
Armstrong, 7 Ala. 256; Ross v. Drinkard, 35 Ala. 484; 
Hawison v. Bank of Indiana, 28 Ind. 133; Hutchinson 
v. Bogg, 28 Pa. St. 294; Sloan v. Union Banking Co., 
67 Pa. St. 470; National Bank v. Kirby, 108 Mass. 497; 
Emerson vy. Burns, 114 Mass. 348; McKesson y. Stan 
berry, 3 Ohio St. 156. 

20 Kinney v. Kruse, 28 Wis. 183. 
Doyle, 9 R. I. 72. 

21 Mathews v. Poythress, 4 Ga. 287; Merchants’ & 
Peoples’ Nat. Bank v. Trustees, 62 Ga. 271; Worcester 
Co. Bank y. Dorchester Bank, 10 Cush. 488; Union 
Nat. Bank v. Barber, 56 Iowa, 559. 

22 Giberson y. Jolley, 120 Ind. 308. Upon the same 
point see Harbison vy. Bank, 28 Ind. 183; Zook v. 
Simonson, 72 Ind. 83; Baldwin v. Fagan, 83 Ind. 447; 
Mitchell vy. Tomlinson, 91 Ind. 167. 


See Atlas Bank v. 





hardship and a burden from which justice re- 
quires he should be free. It is not easy to 
conceive how one can be a bona jide holder of 
a note, if he had notice of the fraud, and all 
the courts agree that the plaintiff who sues 
upon a note must, when evidence that it was 
obtained from the maker by fraud is given, 
prove that he is abona fide holder. It would 
seem clear, therefore, that to be consistent, 
they should hold that he must prove, not one, 
but all of the essential elements of the char- 
acter of a bona fide holder. This cannot be 
done without showing that the note was ac- 
quired by the plaintiff without notice, since, 
if not so acquired, it is not possible for him 
to be a bona jide holder within the meaning 
of the law.’’ In Pennsylvania it is held,” 
that where a negotiable note was obtained 
from the maker under false pretenses and 
fraudulently put in circulation by the payee, 
the holder of the note, in order to recover, 
must show a purchase for value before ma- 
turity, and without notice of the fraud. 
Evansville, Ind. CHas. W. McKinney. 


23 Smith v. Popular Loan, etc. Assn., 93 Pa. St. 19 
To the same effect see Munroe v. Cooper, 5 Pick. 412. 





MARRIAGE — EVIDENCE — COHABITATION — 
REPUTATION OF MARRIAGE IN THE COM- 
MUNITY. 


WILLIAMS v. HERRICK. 


Supreme Court of Rhode Island, July 15, 1899. 


1. In order to constitute evidence from which a 
marriage may be inferred, the origin of the cohabita- 
tion must have been consistent with a matrimonial in- 
tent, and the cohabitation must have been of sucha 
character, and the conduct of the parties such, as to 
lead to the belief in the community that a marriage 
existed, and thereby to create the reputation of a 
marriage. 

2. The fact that a ceremonial marriage after a co- 
habitation of 19 years was deemed necessary by a 
friend, who advised it, is evidence that there was no 
general and uniform reputation in the community 
that the parties were married. 

3. To prove a marriage by cohabitation and reputa- 
tion, the reputation must be general and uniform. 


MATTESON, C. J.: We do not think the evi- 
dence establishes the existence of a marriage be- 
tween Moses Olney and Martha W. Olney prior to 
the ceremonial marriage between them on No- 
vember 4, 1817, a short time before the death of 
Moses. It is not shown that any contract of mar- 
riage preceded the cohabitation, which appears 
to have begun on the death of Gideon Olney, the 


father of Moses, in 1798, and to have continued 
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till the death of Moses, in November, 1817. But 
we are asked to infer a marriage from such co- 
habitation, the birth of children during it, and 
the fact that these children and their mother were 
known by the name of Olney. There is doubtless, 
as contended in support of the claim of marriage, 
a certain presumption of marriage, especially in 
cases involving legitimacy, arising from long- 
continued cohabitation. But, in order to consti- 
tute evidence from which a marriage may be in- 
ferred, the origin of the cohabitation must have 
been consistent with a matrimonial intent, and the 
cohabitation must have been of such a character, 
and the conduct of the parties such, as to lead to 
the belief in the community that a marriage ex- 
isted, and thereby to create the 1eputation of a 
marriave., Association v. Carpenter, 17 R. I. 720, 
24 Atl. Rep. 578; Com. v. Stump, 53 Pa. St. 132; 
Reading Fire Ins. & Trust Co.’s Appeal, 113 Pa. 
St. 204.6 Atl. Rep. 60; Brinkley v. Brinkley, 50 
N. Y. 184; Wallace’s Case, 49 N. J. Eq. 530, 25 
Atl. Rep. 260; McKenna v. McKenna, 73 Ill. App. 
64; Stans v. Baitey (Wash.), 37 Pac. Rep. 316. 
Inasmuch as the matters which are the subject of 
investigation had their beginning a century ago, 
and ended in the early part of the present century, 
the ascertainment of the facts concerning them is 
attended with great embarrassment. There are 
no contemporaneous witnesses. The court is 
obliged to depend upon the uncertain light of 
family tradition. Considerable testimony of this 
kind has been introduced to the effect that prior 
to the ceremonial marriage it was not consid- 
ered in the family that Moses and Martha 
were married, and think that this view 
is confirmed by a consideration of the entire evi- 
dence. In support of the claim of a marriage 
prior to the ceremonial marriage, it is contended 
that Moses desired to marry Martha, who was his 
cousin, and living in his father’s family as a 
household servant; that his father opposed the 
marriage because of the inferior social station of 
Martha, and threatened to disinherit Moses if he 
persisted in his purpose of marriage. But, if this 
be the fact, and Moses and Martha had a matri- 
monial intent, it is difficult to understand why, on 
the death of the father, when, so far as appears, 
the cohabitation began, Moses and Martha should 
not have been regularly married, and thus placed 
their relations beyond a doubt. We cannot help 
feeling that the association between Moses and 
Martha was not of the character now claimed for 
it. and that the father’s disapproval of it was for 


we 


that reason. ‘This view is strengthened by the 
taunts which the testimony shows were uttered 


by other school children to the children of Moses 
and Martha that their father and mother were not 
married, by the fact that Martha led a secluded 
life, und that there appears to have been but little 
association between her and the members of the 
Olney family until after the ceremonial marriage, 
and, finally, by the fact of the ceremonial mar- 
riage; for, even if it be conceded that this mar- 
riage was at the suggestion of Mr. Pabodie, and 
that it was entered into to enable Martha and her 





children to receive the property of Moses, which, 
in view of his power to give it to them by will, 
as he did, is not a very satisfactory explanation, 
it is an admission of the strongest character that 
their previous relations had not been those of 
marriage, but illicit. And the fact that a mar- 
riage was deemed necessary by a friend, who ad- 
vised it, is evidence that there was no general and 
uniform reputation in the community that they 
were married. To prove a marriage by cohabi- 
tation and reputation, the reputation must be 
general and uniform. Clayton v. Wardell, 4 N. 
Y. 230, 236; Brinkley v. Brinkley, 50 N. Y. 184, 
198; Barnum v. Barnum, 42 Md. 251, 297; White 
v. White, 82 Cal. 427, 23 Pac. Rep. 276. We also 
think that the great preponderance of evidence is 
in favor of the claim that Martha Olney was 
Martha Williams, the daughter of Martha Olney 
Williams and Zebedee Williams, and not Martha 
Rhodes, the daughter of Peleg Rhodes. We have 
reached this conclusion independently of the 
paper entitled ‘‘Monumental Genealogy,” offered 
by the complainants, which, though we are in- 
clined to consider it admissible as evidence, was 
objected to by the Rhodes claimants as incompe- 
tent. 


Notrre.—Some Recent Decisions on the Proofs and 
Presumptions of Marriage.—In those States where 
common law marriage is sanctioned, the fact of mar- 
riage, may be proved in several ways, the most gen- 
eral of which is by evidence of cohabitation and repu- 
tation. Where the parties live together as man and 
wife, and there is a general reputation throughout 
the community that the parties are married, there 
arises a presumption of marriage. Jn re Brush, 49N. 
Y. Sup. 803, 25 App. Div. 610; Durning v. Hastings, 
88 A. 627, 183 Pa. St. 210; Johnson v. Dudley, 3 Ohio 
N. P. 196; State v. Schweitzer, 6 L. R. A. 125,57 Conn. 
532; Arnold v. Chesebrough, 58 Fed. Rep. 833; In re 
Wallace’s Estate, 20 A. 260, 49 N. J. Eq. 530. But for 
this presumption to arise, the cohabitation must be 
regular and not periodical. Taylor v. Smith, 50 P. 
1049; Zn re Smith or Walter’s Estate, 3 Lack. Leg. N. 
122. And where it is shown that the relation between 
the parties was illicit in its inception, a marriage will 
not be presumed from subsequent cohabitation. The 
law will rather presume that the illicit relation has 
continued. Appeal of Reading Fire Ins. & Trust Co., 
23 Cent. L. J. 472; Hunt’s Appeal, 86 Pa. St. 294; 
Grimm’s Appeal,6 L. R.A. 717, 131 Pa. St. 199; 45 
Cent. L. J. 480; United States Trust Co. v. Maxwell, 
57 N. Y. 853; Terry v. White, 39 Cent. L. J. 224, 59 
N. W. Rep. 1013; Jones v. Jones, 4 Pa. Dist. R. 228; 
Crymble v. Crymble, 50 Ill. App. 544. In such a case, 
an actual subsequent marriage must be shown. Bates 
v. Bates, 27 N. Y. Sup. 872, 7 Misc. Rep. 547. Whena 
man and woman, in good faith, and without knowl- 
edge of any disability, go through the ceremony of 
marriage, and after the disability is removed, continue 
to live together as husband and wife, it will be held 
that the marital relation has existed since the removal 
of the disability. Poole v. The People,52 Pac. Rep. 1025, 
24 Colo. 510; Jn re Straiger’s Estate, 7 Pa. Dist. R. 351. 
This would not be true, however, where the parties 
knew of the disability at the time of the pretended 
marriage, and intended to live in an adulterous 
state. Collins v. Voorhees, 22 A. 1054, 47 N. J. Eq. 
555. This presumption of marriage, arising from co- 
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habitation, is, of course, not conclusive, but may be 
rebutted, and is rebutted by the subsequent perma- 
nent separation of the parties, and the marriage of 
one of them soon afterwards. Moore v. Heineke, 24 
South. Rep. 374; Re Llulas’ Estate, 10 South. Rep. 
406, 44 La. Ann. $1. It may also be rebutted by show- 
ing absence ofconsent, or incapacity to consent. 
Clark v. Cassidy, 64 Ga. 662; Collins v. Collins, 80 N. 
Y.1; Myatt v. Myatt, 44 Ill. 473. It is to be under- 
stood, of course, that cohabitation alone, where the 
parties do not hold themselves out as husband and 
wife, is not sufficient to establish marriage. Stans v. 
Bailey, 37 P. 316. The reputation in the community 
that the parties are married must be general and 
uniform. Williams v. Herrick, 43 Atl. Rep. 1036; Jn 
re Smith or Walter’s Estate, 3 Lack. Leg. N. 122; 
Jackson v. Jackson, 30 Atl. Rep. 752; Taylor v. Taylor, 
50 Pac. Rep. 1049. As suggested in one case, reputa- 
tion in this sense is not a word denoting ex- 
tent of territory. The opinion of those immedi- 
ately connected with the parties is of far greater value 
than the statements of strangers who know nothing 
and care nothing about the matter. Jn re Comly’s 
Estate, 6 Pa. Dist. Rep. 119. Proof that a man and 
woman had lived together for more thai ten years, 
that they had eight children, that the woman and the 
children bore his name, is competent to prove a mar- 
riage. Byron v. State, 23 South. Rep. 640. And in a 
somewhat similar case, it was held that this presump- 
tion would not be overthrown by the abandonment of 
the wife by the husband, and his declarations made 
after the abandonment that the children were illegiti- 
mate, nor by his will,in which he ignores the reputed 
marriage. Bostick v. Bostick, 14 South. Rep. 293, 45 
La. Ann. 1382. See also Moore v. Heineke, 24 South. 
Rep. 374; Johnson v. Dudley, 3 Ohio N. P. 196; Jn re 
Brush, 49 N. Y. Sup. 803, 25 App. Div. 610; Jn re Wal- 
lace’s Estate, 20 Atl. Rep. 260, 49 N. J. Eq. 530. Declara- 
tions of the parties, made during the existence of the 
alleged marital relation, are competent to establish 
the fact of marriage. Stackhouse v. Stotenbur, 47 N. 
Y. Sup. 944, 22 App. Div. 312; Moore v. Heineke, 24 
South. Rep. 374. Marriage may be proved by state- 
ments of deceased persons, who were related by blood 
or marriage to the person whose marriage is sought 
to be established, provided the proper relationship is 
first shown. Jennings v. Webb,8 App. D.C.43. And 
in Moore v. Heineke, 24 South. Rep. 374, where the 
alleged husband inquired of an insurance agent to 
know whether an accident policy had been paid up, 
so that Mrs. G. (calling the alleged wife by his own 
name) could get her insurance if anything happened 
to him, this was held admissible upon an issue of mar- 
riage. A marriage contract, purporting to have been 
signed by the parties at the time of the marriage, may 
be admitted in evidence to prove a question of mar- 
riage. State v. Behrman, 114 N. Car. 797,19 8S. E. Rep. 
220. In an action for dower, where plaintiff claims to 
be the widow of deceased, letters written by her to 
him, showing that the relation was meretricious, may 
be admitted in evidence against her. Wilcox v. Wil- 
cox, 46 Hun, 32. And evidence that a certain woman 
was introduced to deceased’s mother as his wife, and 
that she corresponded with her as a daughter, is ad- 
missible on an issue of marriage. Galveston, H. & S. 
A. Ry. Co. v. Cody, 50 8. W. Rep. 1385. Where the 
parties have separated, the statements of the husband, 
in a case to which the wife is not a party, and when 
she is not present, are hearsay, and are not admissible 
in evidence. Moore v. Heineke, 24 South. Rep. 374. 
GEORGE D. HARRIS. 





JETSAM AND FLOTSAM. 


PROFANITY—WHAT CONSTITUTES. 

The use of the word ‘“‘damned” is profanity without 
being used in connection with the name of the Deity, 
says the Supreme Court of Mississippi, in State v. 
Wiley, 24 South. Rep. 194. The defendant was tried 
upon an indictment for using profane language in a 
public place, and acquitted. There was some conflict 
in the evidence as to whether defendant had called 
prosecuting witness a damned rascal or liar, or 
whether he called him a God damned rascal or liar. 
The State’s attorney asked the court to instruct the 
jury that in either event the defendant was guilty, 
but the court struck out the words, ‘tyou are a damned 
rascal or a damned liar,’”’ to which the State excepted, 
hence the appeal. The reviewing court did not agree 
with the trial court as to what constitutes profanity, 
saying: 

“The court, in Gaines y. State (Tenn.), 40 Am. 
Repts. 64, 65, through the learned Judge Cooper, said: 
‘It is not absolutely necessary that the name of the 
Deity should be used (that is, toconstitute profanity). 
Any words importing an imprecation of divine venge- 
ance, or implying divine condemnation, so used as to 
constitute a public nuisance, would suffice,’ citing 
cases. See, to the same effect, 2 Bish. New Cr. Law, 
79 (1), and2 Am. & Eng. Enc. Law (ist Ed.), p. 424, 
notes, where the authorities are collated. The very 
words here stricken out were held to constitute pro- 
fanity in Holeomb v. Cornish, 8 Conn. 375. The court, 
therefore, erred in its holding as to what constituted 
profanity.”—Chicago Law Journal. 


JUDICIAL DEMAGOGISM. 

We are not at all surprised tha* the address deliv- 
ered by Judge Caldwell of the United States Circuit 
Court of Appeals, upon Trial by Judge and Jury, be- 
fore the last annual session of the Missouri State Bar 
Association, is attracting a great deal of adverse scom- 
ment. It is a healthy sign that that remarkable per- 
formance has called forth protests from members of 
the bar. One of the latest of these is a communica- 
tion to the National Corporation Reporter, signed 
simply by the initials of the correspondent. He refers 
to the production of Judge Caldwell as having been 
contributed to the Albany Law Journal. We think, 
however, that he must have in mind the original ad- 
dress before the Missouri Bar Association. Certainly, 
Judge Caldwell’s language below quoted is substan- 
tially the same as, if not identical with, a portion of 
such address, which was printed in full in the Amer- 
ican Law Review for May-June, 1899. The following 
are extracts from the communication to the National 
Corporation Reporter: 

“In this article Judge Caldwell goes a little beyond 
his own reputation as an advocate of natural justice 
when he praises the jury system because it sometimes 
results in verdicts directly in the teeth of the law and 
the evidence—verdicts which represent only the per- 
sonal views of the jurors as to the equities of the case. 
It is not suprising to find this eulogy of the forsworn 
juror coupled with something that sounds like a con- 
donation of lynch law: ‘A jury will convict the as 
sassin, but not the girl who kills her seducer; they 
will convict the man who murders for money, but not 
the wan who kills the invader of his home; and when 
a hundred good men, overcome with virtuous indig- 
nation by the atrocious crime of some savage brute, 
do execution upon him without the forms of law, the 
jury will not hang the hundred good men for acceler- 
ating the law’s delay.’ The collocation is natural and 
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proper; for a jury which violates the law and its own 
oath at the same time by releasing the guilty, stands 
in pari delicto with the mob which inflicts an unlaw- 
ful punishment on one whom they guess to be guilty. 

‘*W hat, it may be asked, is the limit which the ad- 
vocates of anarchy (for that is what it is) would set to 
the lawless liberty of juries? There are some people 
who do not think a young woman of easy virtue should 
enjoy an untrammeled license to murder the partner 
of her pleasures, or that an equal license should be 
extended to every man who has a wanton wife. On 
the other band, there are many persons in the com- 
munity who feel disposed to extend a like indulgence 
to other classes of murderers. Trades unionists, to 
take a familiar example, look with great tolerance on 
almost any measure of violence displayed toward a 
“scab”? who takes the place of the striker. A jury 
composed of them would certainly strain the law— 
perhaps to the breaking point—in favor of a defendant 
accused of murdering a “‘scab.”” What would Judge 
Caldwell, presiding at such a trial, say if the jury re- 
turned a verdict of ‘‘not guilty’ on overwhelming 
evidence of guilt? If he should dismiss the jury with 
the rebuke it deserved, could it not retort with a “tu 
quoque,” after reading this defense of perjured 
jurors? It would be interesting to hear the explana- 
tions which could draw a distinction between the two 
cases. 

“If certain persons should be allowed to commit 
murder at will, by all means let them be lawfully au- 
thorized to do so; if juries should be allowed to par- 
don murderers and lynchers, let us recognize that 
power in them and swear them not to render a true 
verdict, but to render a true verdict unless on the 
whole they think a lying verdict better.” 

Judge Caldwell has done some ‘‘queer” things be- 
fore, even when acting in a judicial capacity, his dis- 
senting opinion in Hopkins v. Oxley Stave Co., for 
instance, 88 Fed. Rep. 912; but we doubt whether 
any of his efforts have quite equaled the address in 
question in bad taste and professional disloyalty. In 
addition to the apology for lynching and murder 
which the correspondent quotes, the address con- 
tained a superficial and fanatical diatribe against 
“vovernment by injunction.” 

The main object of the courts is to insure the doing 
of justice according to reason and not passion. It 
strikes us that a man who repudiates this essential 
function of a court ought not to remain in a court. 

It is a source of congratulation that Judge Oliver 
Wendell Holmes, of Massachusetts, on the score of 
his general ability and character, was appointed chief 
judge of its supreme court, even though he holds 
views somewhat tinged with philosophical socialism. 
His utterances touching this particular subject carry 
the stamp of sincere conviction and they are not ex 
treme in scope or blatantly expressed. The same 
cannot be said of the anarchistic deliverances of Judge 
Caldwell. Almost as capitally unbecoming as private 
immorality in a clergyman is the disposition on the 
part of a judge to tickle the mob and play to the gal- 
leries.—New York Law Journal. 





BOOK REVIEWS. 


IRONSIDE’S LAW DICTIONARY. 

This is a handy volume for the use of students. The 
author has condensed much into a small book of 300 
pages, 16mo., which may be conveniently carried in 





one’s coat pocket. It contains about one-eighth as 
many legal definitions as the ordinary law dictionary. 
In addition to the dictionary proper, it also contains 
an appendix of legal maxims in Law and Equity, 
a short explanation of Attachment and Replevin, 
Periods of Limitations in the different States, Interest 
Laws in the different States, Laws of Business relat- 
ing to Actions, Attachments, Contracts, Corporations, 
Negotiable Paper, Partnership, Replevin, Divorce 
Laws of the different States. In the preparation of 
this dictionary the author seems to have kept well in 
mind both brevity and accuracy. The definitions are 
technical, presumably derived from the decisions of 
the courts. Published by the author, C. N. Ironside, 
220 Broadway, New York. 


BEALE ON CRIMINAL PLEADING AND PRACTICE. 

This treatise on criminal pleading and practice is 
by Joseph Henry Beale, Jr., Professor of Law in 
Harvard University. Though a small book designed 
originally, the author says, for students, yet we find 
it well adapted to the use of the practitioner. It is 
prepared in a very condensed form, all local matters 
which the practitioner must learn from the reports 
and statutes of his own State, from books of local 
practice, or from actual experience in court, being 
rigidly excluded. It deals in fundamental principles 
of practice which are the same throughout the differ- 
ent States, and is a good guide to criminal pleading 
and practice, as well as a statement of general princi- 
ples, adapted to the purposes of the studert. The 
author says he has avoided the multiplication of cita- 
tion of authorities on single propositions, especially 
when considered well settled, at the same time he has 
on each proposition cited authorities from England, 
the federal courts, and from each State and Territory, 
to avoid making the treatise a local one. The author 
seems to have condensed into this book of 400 pages, 
nearly all that is contained in the large works on 
criminal procedure. 12mo., bound in cloth and 
printed on good paper. Published by Little, Brown 
& Co., Boston. 


CUSTODY OF INFANTS AND CHILDREN. 

This is the third edition of this book originally writ- 
ten by Lewis Hochheimer, of Baltimore, Md., and by 
him revised. Mr. Hocbheimer isa thorough pains- 
taking writer who leaves nothing unexamined. No 
labor is too great for him to perform if in line with 
his employment or duty. His frequent leading arti- 
cles published in the CENTRAL LAw JOURNAL during 
the past ten years are among the best to be found in 
this journal. In this, the third edition of this book, 
Mr. Hochbheimer has noted numerous changes which 
have gradually crystallized themselves into the law 
pertaining to the custody of children, notably the vol- 
untary relinquishment of their control by parents and 
the difficulty of regaining such control in the event of 
opposition from the child, caused by the child’s pref- 
erence for itsnew surroundings and new guardian. 
Another and more radical change still, is the new 
rule recognized, rights of the mother to the custody 
of children, Ler rights to such custody being little, if 
any, inferior to those of the father. As tocustody and 
possession of children the courts in most instances 
awarding custody, the parent whose surroundings are 
best suited to the welfare of the children, regardless of 
any inherent preference in favor ofthe father. Also 
parents may not transfer their rights and custody 
when unable to fulfill their obligations to others better 
suited to the task. There is an appendix to the book 
consisting of forms and precedents for petitions, 
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writs, warrants, orders of courts, etc. About 700 
eases are cited. The book contains 150 pages, pub- 
lished by Harold C. Scrimger, Baltimore, Md. 


HUMOR OF THE CouRT Room. 

If the artist who conceived the photo engraving il- 
lustrations to this little book, failed at all in the proper 
conception of the subjects for illustration, he did not 
failin a proper conception of the book by embellish- 
ing the cover with acopy ofan old English picture 
showing a conversation between plaintiff’s and de- 
fendant’s attorneys ‘‘after the trial.’”?” The obvious 
satisfaction apparent in the countenance of the suc- 
cessful litigant’s attorney, especially the placid smile 
on his face resembling the smile of Judge Krum of St. 
Louis (no doubt refers to a liquid smile), after he has 
won his suit and collected his fee. ‘*Laugh and grow 
fat.” If you read this book Weinsure you the former 
if not the latter result. In a hasty reading of the 
book we extract the following laughable series in a 
Texas trial. Asa Texas jury was about to leave the 
court room to consider the momentous question in- 
volved in a $600 suit on a promissory note alleged to 
be barred by the statute of limitations, one of the 
jurors asked Mr. Granite, the attorney, for the plaint- 
iff, to explain to him the nature of a general demur- 
rer. Plaintiff’s attorney replied: ‘‘A general demur- 
rer, gentleman—ahem; yes, that’s so, as I was going to 
say; yes, | knowthat byheart. I learned that when I 
was a law student in ex-Governor O. M. Roberts’ law 
office. A general demurrer is where the plaintiff gives 
his case away in his petition, and the defendant comes 
back at him and says ‘well old fellow, you’ve told the 
truth for once in your life, but it won’t do you any 
good this time.’’’ Even this profound explanation 
of the intricacies of a demurrer *& surpassed by the 
charge of the judge. ‘‘The case,’ says the court, ‘‘has 
some of the paraphernaliaof alawsuit; * * * there 
is a petition, an answei, and a lawyer on each side of 
the case, that’s all there is in it. * * * The case 
should never have been brought, having been brought 
should never have been tried, having been tried 
should now be strangled by a hung jury. A judge 
should carry money enough around with him to settle 
all such cases, rather than be bothered with them. If 
the court were not the court he would rather crack 
hickory nuts all day in the woods than be the lawyer 
on either side of such a case. The constitution of 
Texas forbids I should give you the private opinion 
of the court any more plainly than I have done. Gen- 
tlemen, take the case, and may the Lord have mercy 
on your souls, if you bring in a verdict in favor of 
either the plaintiff or defendant.’? Some suggested 
amendments to the judge’s charge by the plaintiff’s 
attorney were promptly refused by the court, with 
the remark that every man is supposed to know the 
law. Yes, replied plaintiff’s attorney, every shoe- 
maker, Your Honor, every tailor, every mechanic, is 
presumed to know the law. Every man is presumed 
to know the law except the trial judge, and we have a 
court of appeals to correct his mistakes. You know, 
continued plaintiff’s atteraes, Mr. Justice Blackstone, 
in his commentaries— The Court: ‘Mr. 
Granite, do you propose to read Blackstone against 
the positive rulings of this court?’ No, replied 
plaintiff’s attorney, I only intended to show what a 
darned old fool Blackstone was. The Court: ‘Col. 
Granite, on a question of court etiquette, your head 
is always level.’”?’ The author is well known in Texas, 
Hon. Philip Lindsley, of Dallas. Puvlished by John 
F. Worley & Co., Dallas, Tex. 





CORRESPONDENCE. 





NEGLIGENCE PER SE. 
To theEditor of the Central Law Journal: 

An electric street car company was hauling gratis a 
brass band to advertise a baseball game on line of cars. 
A horse became frightened at the car and band, one 
or both, ran away and injured the driver. Was it 
negligence per se for the company to have the band 
play? If nut, is ita proper question for the jury to 
determine on the issue of negligence? G. & M. 
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1. ACTION — Dismissal Without Prejudice.—Under 
Code, § 3764, providing that an action may be dismissed 
without prejudice before final submission of the case 
to the jury, plaintiff may dismiss after defendant has 
moved for the direction of a verdict in his favoron 
plaintiff’s evidence, and the court has indicated that it 
would sustain the motion.—OPPENHEIMER V. ELMORE, 
Iowa, 80 N. W. Rep. 307. 

ADVERSE PosskEssioN—Conflicting Patents.—W here 
two patents ,lapped, the junior patentee, who did not 
intend to intrude on the elder patent, acquired title to 
the land covered by both patents only to the extent of 
his actual inclosure existing for the time necessary to 
give possessory title.—CAUDILL V. CAUDILL, Ky., 52 8. 
W. Rep. 957. 

3. ADVERSE POSSESSION—Void Tax Deeds.—One who 
under a claim of sole ownership of alotof wild land 
has for over 20 years made partial clearings on por- 
tions of the lot, but whose occupation has been some- 
what casual and intermittent, connected a good deal 
witb lumbering operations, does not thereby effect a 
disseisin of the true owners, who stand in relation of 
co-tenants with him; nor is his claim of title made any 
better by tax deeds from the State or county which are 
defective, and thereby void.—FLEMING Vv. KATAHDIN 
PULP AND PAPER CoO., Me., 44 Atl. Rep. 378. 
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4. ASSIGNMENT— Election of Remedies.—Where cred- 
itors elect to treat an assignment as invalid, and 
bring suit against the assignor, and attach the prop- 
erty assigned, they cannot afterwards maintain a bill 
in equity calling for an accounting by the assignee.— 
FARAR V. POWELL, Vt., 44 Atl. Rep. 344. 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Under 
Code, § 3084, authorizing an assignee for creditors to 
sue in his own name for assets of the estate, and gen- 
erally do whatever the debtor might have done in the 
premises, and section 3888, providing that defendant in 
an attachment may sue on the attachment bond by 
way of counterclaim and recover damages as in the 
original action, an assignee may defend in attachment 
against his assignor by petition of intervention alleg- 
ing the wrongful suing out of attachment, and asking 
damages on the attachment bond, and be joined in his 
prayer for damages by defendant, who also answers 
and pleads a counterclaim.—RINGEN STOVE Co. V. 
BOWERS, Iowa, 80 N. W. Rep. 318. 

6. ASSUMPSIT—Payment for Physician’s Services.— 
One is not under any implied obligation to pay for the 
services of a physician called to attend a minor living 
with his family and supported by him, but not other- 
wise related to him, though he acquiesced in the at- 
tendance.—H@LMEs V. MCKiIM, Iowa, 80 N. W. Rep. 329. 

7. ATTORNEY AND CLIENT— Liens.—Attorneys who 
perform services ip a chancery suit to subject lands to 
sale in satisfaction of ajudgment at law resulting in 
the purchase of such land by the judgment creditor, 
have po lien on the land for such services when no 
lien is declared in thelr favor either in the judgment at 
law or in the chancery suit.—GRIBBLE V. FORD, Tenn., 
52S. W. Rep. 1007. 

8. BANKRUPTCY—Discharge from Partnership Debts. 
—Where one member of a partnersbip files his petition 
in bankruptcy, with the object of obtaining a dis- 
charge from debts of the firm as well as his individual 
debts, the petition should set forth the names of the 
partners, and pray for a discharge from partnership 
debts; the schedules should list both the petitioner’s 
individual property and debts, and the property and 
debts of the firm; notices to creditors should inform 
them that firm creditors are affected, and that the 
bankrupt seeks a discharge from their debts; and 
notice of the filing of the petition and of creditors’ 
meetings should be sent to the partners who have not 
joined.—IN RE HARTMAN, U. S. D.C.,N. D., (lowa), 96 
Fed. Rep. 593. 

9. BANKRUPTCY — Dividends — Preferred Claims. — 
Where, upon the declaration of a dividend in a bank- 
ruptcy proceeding, a certain amount of money is re- 
served, sufficient to pay a like dividend upon claims 
which had previously been disallowed for insufficient 
proof, but with leave to claimants to amend, such 
claimants have no lien upon the money so reserved, 
nor is the referee bound to distribute it to them; and 
if thereafter a claim for an attorney’s fee is presented, 
which is entitled to priority of payment as part of the 
costs of administration, it must be paid out of such re- 
served fund, in preference tothe general creditors.— 
IN RE ScoTT, U. 8. D. C., N. D., (Tex.), 96 Fed. Rep. 607. 

10. BANKRUPTCY—Effect of Discharge— Partnership 
Debts.—Where one member of a partnership files his 
voluntary petition in bankruptcy, seeking a discharge 
from both individual and firm debts, and is adjudged 
bankrupt, but no adjudication is made against the 
partnership as such, the creditors of the firm may 
prove their debts against the bankrupt, and cause his 
interest in the firm property to be subjected to the 
payment thereof, under Bankruptcy Act 1898, § 5, cl. bh; 
and, if a proper foundation is laid in the pleadings and 
notices to creditors, the discharge granted to the 
bankrupt will release him from both classes of debts. 
—IN RE LAUGHLIN, U. 8. D. C., N. D., (lowa), 96 Fed. 
Rep. 589. 

ll. BANKRUPTCY — Grounds of Opposition to Dis- 
charge.—To defeat the bankrupt’s application for a 
discharge, it is necessary that the specifications ino op- 





position thereto should allege, and the objecting cred- 
itors prove,.the commission by the bankrupt of one 
or other of the two acts which the bankruptcy law 
(section 14b) denounces as grounds for refusing a dis- 
charge.—IN RE RHUTASSEL, U. 8. D. C., N. D., (Iowa), 96 
Fed. Rep. 597. 

12. BANKRUPTCY—Petitioning Creditors—Estoppel.— 
Where a debtor made a general assignment for the 
benefit of his creditors, and the assignee qualified and 
brought a suit in the proper State court for the settle- 
ment of the trust under the direction of the court, and 
within four months thereafter certain creditors filed a 
petition in involuntary bankruptcy against the as- 
signor, alleging such assignment as an act of bank- 
ruptcy, held, that they were not estopped to maiutain 
such petition on any or all of the following grounds: 
(1) That, having knowledge ofthe assignment and of 
the acts of the assignee thereunder in conducting the 
business and selling the stock on hand, they delayed 
instituting proceedings for two months; (2) that, 
pending a proposition for compromise, they sold to 
such assignee for cash small Lills of goodstoreplenish 
the stock and make it more salable; (3) that they sub- 
mitted to the assignee, at his request, unverified state- 
ments of their claims, for the specific purpose of com 
paring the same with the entries in the insolvent’s 
books; (4) that an order made by the State court for 
the sale of the assignor’s goods was submitted to the 
attorneys for the said creditors, and by them indorsed 
‘*Seen.”’—SINSHEIMER V. SIMONSON,U. 8S. D. C., D., 
(Ky.), 96 Fed. Rep. 579. 

13. BANKRUPTCY—Provable Debts—Partner’s Claim- 
for Contribution.—Where judgments against a firm, in 
favor of certain of its creditors, were bought up by 
one of the partners, who took assignments of the judg- 
ments to himself, held, that he thereby became acred- 
itor of each of his co-partners for their respective 
shares of the money advanced by him in purchasing 
the judgments, and was entitled to prove a claim for 
such share against the individual estate of one of the 
co-partners in bankruptcy.—IN RE CARMICHAEL, U. 8. 
D. C., N. D., (lowa), 96 Fed. Rep. 594. 

14. BANKRUPTCY—Voluntary and Involuntary—Part- 
nership Petition.—Where some of the members of a 
partnership file their petition in bankruptcy asking 
for an adjudication against the firm, the other part 
ners not joining, the proceeding is, in its inception, a 
voluntary proceeding in bankruptcy; and it will so re- 
main in its entirety unless the other partners, on due 
notice, dissent from the petition and contest the adju- 
dication, in which case the proceeding becomes, as to 
those partners, an involuntary one.—IN RE MorgrRay, U. 
8. D. C., N. D., (Iowa), 96 Fed. Rep. 600. 

15. BANKS AND BANKING — Checks —Presentment.— 
Where an indorser of a check delivers it toa bank for 
collection, and, through the negligence of the bank in 
not presenting it in due course, payment is refused be- 
cause of the failure of the bank on which it is drawn, 
such failure discharges both the indorser and drawer. 
—MARTIN V. HOME Bank, N. Y., 54 N. E. Rep. 717. 

16. BANKS AND BANKING—Notice to Cashier of Bank. 
—Notice to the cashier of an incorporated bank that a 
note discounted with the bank was obtained by fraud 
is notice to the bank, so that the defense is available 
against it.—CITIZENS’ SAV. BANK V. WALDEN, Ky., 528. 
W. Rep. 953. 

17. BENEFICIAL ASSOCIATIONS—Legal Beneficiary.—A 
benevolent association, which issues benefit certifi- 
cates to its members, and pays the same from a fund 
supported by assessments on such certificates, is, in 
etfect, a mutual life insurance company, and is subject 
to rules governing such companies.—SUPREME LODGE 
KNIGHTS OF HONOR V. Davis, Colo., 58 Pac. Rep. 595. 

18. BILLS AND NOTES—Consideration—Set.Off.—In an 
exchange of real estate, one of the parties to the ex- 
change, whose property was incumbered, gave a series 
of notes, with his property, to induce the other party 
to assume the incumbrance, and executed a mortgage 
on the property received by him in exchange to secure 
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the notes. It afterwards appeared that there was a 
shortage in the property so received by him. Held, 
that the notes were a part of the consideration for the 
exchange, and, in an action against the maker thereon, 
are subject to set-off to the value of the shortage.— 
FRAME V. TABLER, Tenn., 528. W. Rep. 1014. 

19. BILLS AND NOTES—Indorsement—Suretyship or 
Guaranty.—An indorsement by the payee on the back 
of a note as follows: “For value received, I hereby 
sell and assign the within note to ,and guaranty 
the payment and collection of the same, and agree to 
pay all attorney’s fees, and do waive presentment for 
payment, protest and notice of protest and non-pay- 
ment of the same,’’—constitutes a direct undertaking 
to pay said note, upon which the indorser is liable ab- 
solutely and unconditionally at the suit of his own or 
any subsequent assignee, and under which he is not 
required to attempt collection from the maker.— 
METZGER V. HUBBARD, Ind., 54 N. E. Rep. 761. 





20. BILLS AND NoTEs—Joint—Judgment.—The com- 
mon law rule governing the enforcement of joint obli- 
gations, and making a judgment against one or more 
joint makers of a promissory note a bar to further pro- 
ceedings against the other joint makers, has been so 
far modified by our statute as that obligations appear- 
ing to be joint will be presumed to be joint and several 
until such presumption is in some manner overcome; 
and, unless such presumption is overcome, any one or 
more of the joint makers of a promissory note may be 
proceeded against severally, without prejudice to the 
rights of holder against other makers.—OUTCALT Vv. 
COLLIER, Okla., 58 Pac. Rep. 642. 


21. BUILDING AND LOAN ASssOCIATIONS—Usury.—The 
decisions of the supreme court that loans made by 
building associations to their members are not subject 
to the general usury laws are not based on any statu- 
tory exemption, but on the essential nature of the con- 
tract, in which the member stands in the dual relation 
of lender and borrower; hence such exemption is not 
in violation of the constitutional provisions against 
the granting of special privileges and the making of 
special laws in relation to interest.—SECURITY SAVINGS 
& LOAN ASSN. V. ELBERT, Ind., 54 N. E. Rep. 753. 


22. CANCELLATION OF INSTRUMBNTS—Fraud—Record 
of Fraudulent Deed.—The owner of property was in- 
duced by artifice to sign her name toa paper without 
any knowledge that it was a deed, and she had no in- 
tention of conveying her property. The deed was 
never delivered nor acknowledged, but a genuine cer- 
tificate of acknowledgment was in some way obtained, 
and the deed recorded. No consideration passed, and 
the grantee had no knowledge of the deed, and was in- 
duced by artifice to sign papers which proved to be 
mortgages on the property. The owner lived on the 
property, with the grantee, her daughter, her name 
appearing in large letters on the doorplate and horse 
block, and the alleged bona fide mortgagees resided in 
the same city. It did not appear that the mortgugees 
ever saw the genuine signature of the owner, or made 
any investigation beyond the record. Held, that the 
owner was not estopped from questioning the validity 
ofthe fictitious mortgages, and was entitled to have 
them canceled._MARDEN Vv. DORTHY,N. Y., 54 N. E. 
Rep. 726. 

23. CARRIERS OF GooDs—Connecting Carriers—Deliv- 
ery.—The initial carrier of live stock is bound to know 
whether the connecting line is prepared to continue 
the transportation at the point of connection without 
undue delay, and to inform the shipper if it is not; and 
if,from any unusaal and unexpected cause, the con- 
necting carrier cannot, when the stock reaches the end 
of the initial line, furnish facilities for continued trans- 
portation, it is the duty of the initial carrier either to 
promptly forward the stock by some other route, or to 
notify the shipper of tke facts, and for its failure to do 
so is liable for any injury which results from unreason- 
able delay.—LOUISVILLE & N. R. Co. v. FARMERS’ & 
DROVERS’ LIVE STOCK COMMISSION FIRM, Ky., 528. W. 
Rep. 972. 





24. CARRIERS OF LIVE STOCK—Contract Limiting Lia- 
bility.—A carrier of live stock canvot, by an agreement 
fixing the value of the stock, though in consideration 
of a reduced freight rate, limit its liability for injury 
to the stock resulting from its negligence.—CINCIN- 
NATI, N.O. & T. P. Ry. CO.’S RECEIVER V. GRAVES, Ky., 
52S. W. Rep. 961. 


25. CERTIORARI—Grounds for Issuing Writ.—An appli- 
cation for certiorari stating that petitioner’s counsel 
failed to prepare the case on appeal within the time 
allowed ; that the delay was caused by illness of two of 
the counsel for petitioner and the appointment to an 
important office of the third; that the court refused to 
hear the appeal; that all of petitioner’s counsel are in- 
solvent, and that petitioner is without other remedy, 
is sufficient to warrant the issuing of the writ.—Hy- 
GIENIC PLATE ICE MFG. CO. V. RALEIGH & A. AIR LINE 
R. Co., N. Car., 34S. E. Rep. 100. 


26. CHATTEL MORTGAGE—Attachment—Assignment.— 
Where chattels covered by an unrecorded mortgage 
are attached, andthe mortgagor makes an assignment, 
whereupon the attachment is discontinued, and the 
assignee takes possession, but allows the mortgagee 
to use the property pending proceedings for sale, it is 
not error,in an action of trover by the mortgagee 
against the mortgagor for refusing to give up posses- 
sion, to charge the jury, in effect, that if the mortga- 
gee merely holds the property as agent for the as- 
signee, the action will not lie,except for the portion 
not covered by the attachment.—PHILLIPS V. SHACK- 
FORD, R. IL., 44 Atl. Rep. 306. 


27. CHATTEL MORTGAGES—Filing.—A mortgagee of 
chattels, who files the instrument before the rights or 
liens of third parties intervene, is entitled to the prop- 
erty, as against them.—NATIONAL BANK OF COMMERCE 
Vv. BRYDEN, Neb., 80 N. W. Rep. 276. 


28. CONTEMPT—Order for Production of Books.—The 
violation of an order compelling a defendant to pro- 
duce all his books for inspection on a mere suspicion, 
against positive evidence to the contrary that they 
might contain some evidence favorable to plaintiff, 
will not warrant a commitment for contempt, as it is 
clearly unauthorized.—EX PARTE CLARKE, Cal., 58 Pac. 
Rep. 546. 


29. CONTRACT.—A contract between plaintiff and de- 
fendant that defendant should purchase for them 
jointly, at an auction, certain property, it to be divided 
between them, and plaintiffto pay defendant half the 
purchase price, is not an agreement between them as 
partners or joint tenants, but as individuals, so that 
an action for damages will lie for breach thereof.— 
BARNES V. MORRISON, Va., 348. E. Rep. 93. 


30. CONTRACTS — Breach — Recovery on Quantum 
Meruit.—In an action for recovery on a quantum meruit 
for the construction of a building, which does not con- 
form to the specifications, and cannot be made to with- 
out its entire demolition, and which is of less value 
than the one contracted for, the measure of damages, 
where defendant has taken possession, is the value of 
the building so completed, not exceeding the contract 
price, less the damages defendant sustained by plaint- 
iff’s failure to perform his contract.—EATON v. GLAD- 
WELL, Mich., 80 N. W. Rep. 292. 


31. CONTRACT—Subcontractor— Recovery Against Pur- 
chaser.—Where one who contracted to erect a certain 
machine with the knowledge of the purchaser subcon- 
tracted a part of the work, and assigned an installment 
of the agreed price in payment therefor,the subcon- 
tractor cannot recover, though he has fully performed 
his part, unless the contractor is also entitled to re- 
cover on his contract.—CHAMBERS V. LANCASTER, N. Y., 
54. N. E. Rep. 707. 


32. CORPORATION—Books and Records—Stock holder’s 
Right to Inspect.—A stockholder, in the interest of the 
corporation, has the right, at reasonable times, to in- 
spect and examine the corporate books and records, 
to inform himself as tothe manner and fidelity with 
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which its corporate affairs are being conducted.—STATE 
v. PACIFIC BREWING & MALTING Co., Wash., 58 Pac. Rep. 
584. 

33. CORPORATION—Electric Companies.—An electric 
light, heat and power company is a manufacturing 
company, within Act May 25, 1878 (P. L. 145), providing 
that, whenever the property and franchises of a manu- 
facturing company shall be sold under process of 
court, the purchasers may reorganize the company.— 
COMMONWEALTH V. KEYSTONE ELECTRIC LIGHT, HEAT 
& POWER Co., Penn., 44 Atl. Rep. 326. 

34. CORPORATIONS—Suit by Stockholder.—Proof of 
usurpation, ultra vires, fraud, or gross negligence on 
the part ofthe directors will alone justify a court in 
appointing a receiver for a solvent corporation at suit 
of astockholder. The fears of the complainant that a 
suit brought by the corporation against an officer will 
not be diligently prosecuted, owing to the relations of 
the parties, will not warrant the appointment of a re- 
ceiver to take charge of such suit, where no laches on 
the part of the corporation is shown.—GRIFFING V. A. 
A. GRIFFING IRON Co., U. 8. C. C., D. (N. J.), 96 Fed. 
Rep. 577. 

35. CourTs—Stare Decisis.—A decision of the supreme 
court construing the boundaries of a certain land 
grant, while not conclusive in another action between 
different parties involving the boundaries of the same 
grant, will be followed, where no good reason forbids. 
—BIRDSKYE V. KOGERS, Tex., 52S. W. Rep. 985. 

36. COVENANTS —Assumption in Deed by Grantee.— 
The assumption by the grantee in a deed ‘‘of all the 
indebtedness now owing at this time” by the grantor 
to other persons does not embrace a liability of the 
grantor as surety on the bondof atrustee who was not 
then in default.—SELLER V. THOMPSON, Ky.,52 8S. W. 
Rep. 968. 

87. COVENANTS—Incumbrances—Burden of Proof.— 
Where a grantee under a deed containing a covenant 
against incumbrances pays off an incumbrance before 
eviction, the burden of proof ison him to show a para- 
mount title, in a suit against the grantor.—ROBINSON 
v. BIERCE, Tenn., 52 8S. W. Rep. 992. 


38. CRIMINAL EVIDENCE—Other Offenses.—As a gen- 
eral rule, on a prosecution for one crime it is not 
proper to admit testimony against the defendant show- 
ing that he had committed other disconnected offenses, 
for the purpose of establishing his guilt of the offense 
charged, or to impeach his credibility; but such evi- 
dence is competent where it tends to prove a motive 
and intent of the defendant in the commission of the 
act, or any other material fact to be established.— 
BEBERSTEIN V. TERRITORY, Okla., 58 Pac. Rep. 641. 


39. CRIMINAL LAW—Assault with Intent to Kill.—The 
defendant was charged with assault with intent to kill, 
and the court charged that he should be found guilty 
or not guilty. The defendant did not ask for instruc- 
tions as to the offenses included in the one charged in 
the indictment, and there was no evidence to justify 
giving them. Theincluded offenses were separate and 
distinct, and not degrees of the one charged. Held, 
that it was not necessary to give instructions covering 
them.—STATE V. MURPHY, Iowa, 80 N. W. Rep. 305. 


40. CRIMINAL LAW—Courts — Habeas Corpus.—Since 
Sess. Laws 1889, p. 101, vests county courts with concur- 
rent jurisdiction with district courts in misdemeanor 
cases, and from the judgment of county courts appeals 
lie to the court of appeals and supreme court only, the 
county court, being legally eonstituted, is competent 
to pass on the question of its own jurisdiction, and on 
the constitutionality of the statute providing for a 
penalty imposed; and hence the district court has no 
power to review ajudgment of the county courtina 
misdemeanor prosecution on habeas corpus proceed- 
ings.—PEOPLE V. DISTRICT COURT OF SECOND JUDICIAL 
DIST. OF ARAPAHOE CounTY, Colo., 58 Pac. Rep. 608. 


41. CRIMINAL LAW — Forgery — Indictment. — Under 
Hill’s Ann. Laws, § 1816, prescribing that where the in- 
tent to injure or defraud is necessary to constitute a 





crime, it shall be sufficient to allege in the indictment 
therefor an intent to injure or to defraud, without 
naming therein the particular person intended to be 
injured or defrauded, construed with the forms of in- 
dictment for forgery (Id. p. 1004, Nos. 15, 16), an indict- 
ment for forgery need not name the party intended to 
be injured or defrauded.—STATE Vv. MCELVAIN, Oreg., 
58 Pac. Rep. 525. 

42. DEATH BY WRONGFUL ACT—Right of Next of Kin 
to Recover.—In an action by an administrator for the 
death of his intestate, under Horner’s Rey. 8t. 1897, § 
284 (Burns’ Rev. St. 1894, § 285), providing that the dam- 
ages must inure to the exclusive benefit of the widow 
and children, if any, or next of kin of deceased, it ap- 
peared that deceased was 32 years of age, and left as 
his sole heirs at law two older brothers, who were able 
to support themselves, and to whose support deceased 
had not contributed. There was no evidence of a de- 
privation of a pecuniary advantage which the broth- 
ers had reasonable ground to anticipate from their 
kinship with deceased. Held, that the administrator 
was not entitled to any damages whatever.—WaBAsH 
Ry. Co. v. CREGAN, Ind., 54 N. E. Rep. 767. 

43. DEEDS—Description—Reference to Former Con- 
veyances.—Where an original grantor conveyed a 
tract of land, including a lane in fee, and the land 
passed through sundry conveyances to plaintiff’s 
grantor, whose deed described it by reference to for- 
mer conveyances, but contained a clause conveying a 
use of the lane, the conveyance of the lane in fee un- 
der the description incorporated by reference to the 
former deeds was not limited to the grant of an ease- 
ment in the lane merely by the clause granting the 
use.—CHAPMAN V. LONGWORTH, Vt., 44 Atl. Rep. 352. 

44. DowER—Homestead—Rights of Widow.—Under 
Rev. St. 1893, § 1903, barring dower if a wife willingly 
leave her husband and continue with her advoutrer, 
dower is not barred where the husband deserted the 
wife and she made unsuccessful efforts to win him back 
before going to live in adultery.—BEATY V. RICHARD- 
SON, S. Car., 34S. E. Rep. 73. 

45. ESTOPPEL — Agreement between Heirs. —Where 
heirs agree that two of them, owing the estate on 
notes, shall pay certain debts of the decedent, they are 
estopped to deny the heirs making such payments 
credit on the notes for the amount paid.—LAUGHTER V. 
LAUGHTER, Tex., 52S. W. Rep. 987. 

46. EVIDENCE—Insane Persons—Inquisition.—Before 
a non-expert witness is qualified to testify that he be- 
lieves a person to be of unsound mind, he must first 
state the facts upon which he bases his opinion, and 
these facts must be of such actions or conduct of the 
person as by their nature reasonably tend to support 
the opinion the witness has formed.—ALVORD V. AL- 
VORD, Iowa, 80 N. W. Rep. 306. 

47. EVIDENCE — Undisclosed Intention — Usury. — 
Where the defense of usury is set up, it is competent 
for plaintiff to testify that she did not intend to loan 
money to defendant, but that the note was given by 
defendant as security for a loan negotiated by him for 
her in a State where the interest was not usurious.— 
DAVIS V. MARVINE, N. Y., 54 N. E. Rep. 704. 


48. FRAUDULENT CONVEYANCES — Consideration. —A 
conveyance by a debtor to his sister in consideration 
of her agreement to support their parents, is fraudu- 
lent as to the grantor’s creditors.—BROWN V. MOORE, 
Ky., 52S. W. Rep. 944. 


49. FRAUDULENT CONVEYANCES—Consideration.—The 
release of a bona fide debt constitutes a valuable con- 
sideration, and will support a deed conveying land.— 
MCELWEE V. KENNEDY, S. Car., 848. E. Rep. 86. 


50. FRAUDULENT CONVEYANCES—Gift to Wife.—A gift 
from husband to wife, by recorded deed, is good as 
against a creditor of the husband, whose debt was con- 
tracted several years thereafter, in the absence of evi- 
dence that at the time of the gift the husband intended 
to defraud such creditor.—BEST Vv. SMITH, Penn., 44 
Atl. Rep. 329. 
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51. FRAUDULENT CONVEYANCES— Husband and Wife.— 
A conveyance of land by a husband to his divorced 
wife in consideration of past support of herself and 
child, procured by her during their separation, is void 
as against his creditors.—Cox v. COLLINS, Iowa, 80N. 
W. Rep. 343. 

52. GARNISHMENT — Judgment — Effect.—The legal 
effect of a garnishment judgment is to sequester or set 
aside the property or money belonging to defendant, 
in the hands of the garnishee, to the payment of plaint- 
iff’'s judgment.—BOWEN Vv. PORT HURON ENGINE & 
THRESHER Co., Iowa, 80 N. W. Rep. 345. 

63. GARNISHMENT — Property in Custodia Legis.— 
Money in custodia legis is not subject to the process of 
garnishment.—B. F. STURTEVANT CO. V. BOHN SasH & 
Door Co., Neb., 80 N. W. Rep. 273. 

54. GUARANTY OR SURETYSHIP.—A salesman executed 
a bond to his employer, with sureties, conaitioned that 
whereas the salesman had been given a position, and 
during the term of employment there might come into 
his hands or control moneys, securities, or personal 
property belonging to the employer, therefore, if he 

*should account for and pay, without loss or delay, all 
such moneys, securities, and other personal property 
s0 coming into his possession or under his control, 
and not divert or detain any portion thereof on any 
pretext whatever, then the obligation to be void, and 
otherwise to remain in full force. Held, that the bond 
is a contract of suretyship, and not of guaranty.— 
DURAND & KASPER CO. V. ROCKWELL, Ind.,54 N. E. 
Rep. 771. 

55. GUARDIAN AND WARD.—Where, pending an appeal 
of an action against a guardian for an accounting of 
pension money received under a pension granted the 
ward, it was conceded that the pension department 
had determined that the ward was not entitled to the 
pension, a judgment in his favor will be reversed, since 
it would be inequitable to allow the ward to recover 
that to which he had no right.—SOaLge v. STaT#, Ind., 
54 N. E. Rep. 766. 

56. HOMESTEAD—Mortgages—Subsequent Marriage of 
Mortgagor.—The homestead right of a wife to the 
property of her husband is subject to the lien ofa 
mortgege executed by her husband previous to her 
marriage to him.—BROWNELLER V. WELLS, Iowa, 80 
N. W. Rep. 351. 

57. HUSBAND AND WIFE— Assumption by Wife of 
Husband’s Debt.—Under Ky. St. § 2127, providing that 
no part of a married woman’s estate shall be subject to 
the payment of any liability upon a contract made 
after marriage to answer forthe debt of another, in- 
cluding her husband, ‘‘unless such estate has been set 
apart for that purpose by a deed of mortgage or other 
conveyance,” a note executed by the wife in lieu of the 
husband’s note, without a new consideration, is not 
binding.—DEPOSIT BANK OF CARLISLE V. STITT, Ky., 52 
8. W. Rep. 950. 


58. HUSBAND A®D WIFE—Liability of Married Woman. 
—Under Ky. St. § 2127, providing that “no part of the 
estate of a married woman shall be subjected to the 
payment of the debt of another, including ber husband, 
contracted after marriage, unless such estate shall 
have been set apart by deed of mortgage or other con- 
veyance,” a note of the wife executed in payment of 
the husband’s note is void.—MILBURN Vv. JACKSON, Ky., 
52S. W. Rep. 949. 


59. JUDGMENT—Bona Fide Purchaser.— A creditor 
who recovered a judgment for a loan which had re. 
mained uncollected for many years, and then surren 
dered the judgment to the judgment debtor fora deed 
of land, which was an absolute payment of the greater 
part of the claim, is not a bona fide purchaser, though 
he had no notice of a prior unrecorded assignment of 
the land to a third person.—HOWELLS V. HETTRICK, 
N. Y., 54 N. E. Rep. 677. 


60. JUDGMENT — Conclusiveness — Payment.—Where 
defendant sought to enjoin the collection of an execu- 
tion on the ground that the judgment was void, a judg- 





ment refusing the injunction and dismissing the peti- 
tion is conclusive, in a subsequent action, that defend- 
ant was not then entitled to any credits on the 
judgment, none then being asked or allowed.— BURNETT 
v. COMMONWEALTH, Ky., 528. W. Rep. 965. 

61. LANDLORD AND TENANT—Illegal Use of Premises 
—Rents.—Where property is leased with knowledge on 
the part of the lessor that the lessees intend to use it 
for illega! purposes, and it is so used to his knowledge, 
he cannot maintain an action on a bond conditioned 
for the payment of the rent.—MOUND V. BARKER, Vt., 
44 Atl. Rep. 340. 

62. LANDLORD AND TENANT—Lease—Payment for Im- 
provements.—A ground lease provided that at the end 
of the term, unless the lessors should give notice of re- 
newal, they would pay for the buildings then standing 
the amount to be determined by appraisement, and a 
failure to give notice of their election to take posses- 
sion and pay for the buildings would be a renewal for 
another term. Held, that the notice need not state 
that the lessors would pay for the buildings, the state- 
ment that they elected to take possession “pursuant to 
the provisions of the lease” being sufficient.—IN RB 
COATSWORTH, N. Y., 54 N. E. Rep. 66 

63. LIFE INSURANCE—Insurable Irterest.—A surety 
has an insurable interest in the life of the principal, to 
the extent of the suretyship.—EMBRY’s ADMR. V. HAR 
RIS, Ky., 52S. W. Rep. 958. 

64. LIMITATIONS—Subrogation.—Where one sells land 
to others executing a bond for a deed, and they on 
their part execute, as a part of the purchase price, 
their promissory notes, and the owner conveys the 
land to plaintiffs by a warranty deed, in pursuance of 
a prior contract of sale, plaintiffs’ right to be subro- 
gated to the rights of the vendor on the notes of de- 
fendants accrues on the execution of their deed, and 
an action to enforce it is subject to the three-years 
statute of limitations.—BROWN V. PILCHER, Kan, 58 
Pac. Rep. 560. 

65. LIMITATION OF ACTIONS—County Warrant.—W here 
demand for payment is necessary to perfect a right of 
action upon contract, the statute of limitations runs 
from the date of demand.—BOARD OF COMMRS. OF STE- 
VENS COUNTY V. TANDLER, Kan., 58 Pac. Rep. 564. 

66. MASTER AND SERVANT—Injury of Seaman—Lia- 
bility of Ship.—A seaman cannot recover damages from 
the ship for an injury received while obeying an order 
which is shown to have been a proper and usual one 
under the circumstances, and when the service re- 
quired did not involve unusual risk.—THE PEGASUS, 
U.S. D.C., D. (Oreg.), 96 Fed. Rep. 623. 

67. MASTER AND SERVANT—Scope of Employment— 
Assumption of Risk.—A servant, while temporarily 
employed ina more hazardous service than that for 
which he has been engaged, assumes only such risks, 
in connection with the work, as are equally open and 
apparent to himself and his employer.—NORFOLK 
BEET SUGAR Co. Vv. HEIGHT, Neb., 80 N. W. Rep. 276. 


68. MECHANICS’ LIENS—Persons Entitled to Lien.— 
The rule that mechanic’s lien statutes are to be liber- 
ally construed does not extend to the determination of 
what persons are entitled to liens thereunder, as to 
which matter a statute cannot be extended by con- 
struction.—NaNZ V. CUMBERLAND GAP PARK CoO., Tenn., 
52S. W. Rep. 999. 


69. MECHANICS’ LIENS—Work Done for Lessee of Min- 
ing Property.—The mechanic’s lien act, as amended 
(Sess. Laws 1895, p. 202, § 8), providing for a lien against 
mining property in favor of those who do work or fur- 
nish material for the development of mines, applies 
only where such work or material is furnished ona 
contract made with the owner of the property, or one 
acting by his authority as agent or contractor, and not 
where the contract was made by, and for the benefit 
of, a lessee.—WILKINS V. ABELL, Colo., 58 Pac. Rep. 
612. 

70. MINES AND MINING—Lode Claim—Record.—W here 
the locator of a lode claim lodges his certificate with 
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the proper officer for record within three months from 
discovery, and the officer notifies him that it will be 
recorded, he has done all that is required of him by 
Mills’ Ann. St. § 3150(Gen. St. 1883, § 2399), requiring 
that he shall record his claim in the office of the county 
recorder by a location certificate within that time.— 
SHEPARD v. MURPHY, Colo., 58 Pac. Rep. 588. 

71. MORTGAGES—Future Advances.—A mortgage may 
properly be made to secure future advances in addi- 
tion to present indebtedness.—BUNKER vV. BARRON, 
Me., 44 Atl. Rep. 372. 

72. MORTGAGES—Lien and Priority.—Where a mort- 
gagor, at the time of executing a mortgage purporting 
to secure a note of even date, was not indebted to the 
mortgagee, and no note was executed until six years 
afterwards, dated back to the date of the mortgage, 
and corresponding in all material respects with the 
note described in the mortgage,the rights of a pur- 
chaser and a second mortgagee in the real estate, 
which attached subsequent to the execution of the 
mortgage and prior to the execution of the note, are 
prior to the rights of an assignee of such mortgage and 
note.—OGDEN Vv. OGDEN, Iil., 54 N. E. Rep. 750. 

78. MUNICIPAL CORPORATIONS—Constitutional Limit 
of Indebtedness.—In an action on city warrants, the 
fact that the city had exceeded its constitutional limit 
of indebtedness did not establish that such warrants 
were invalid, where it did not appear that at the time 
the warrants were issued the city had not on hand 
funds sufficient to meet them.—PHILLIPS V. REED, 
Iowa, 80 N. W. Rep. 347. 

74. MUNICIPAL CORPORATIONS—Contract for Street Im- 
provements.— Where a city council entered into a con- 
tract for street improvements, which was invalid be 
cause made at a special meeting of which certain 
members had no notice, but such centract was one 
within the power of the council to make and was in all 
respects proper and legitimate, and the absent mem- 
bers, having knowledge of the same, made no objec- 
tion, but permitted the contractor to expend money in 
making the improvements, the city, which received 
the benefit thereof, is estopped to set up the invalidity 
of the contract to defeat a recovery therefor.—LONDON 
& N.Y. LAanpD Co. v. CITY OF JELLICO, Tenn., 528. W. 
Rep. 995. 


75. MUNICIPAL CORPORATIONS — Estoppel to Claim 
Land.—Where a city taxed property and levied special 
assessments on it for 30 years, and defendant occupied 
itundera claim of right for 19 years, during which 
time it does not appear that he deceived or misled the 
officers of the city, nor that he was guilty of any bad 
faith, and during allthis time the rights of the city to 
the property could have been readily ascertained, it is 
estopped to claim the same as against defendant.— 
CITY OF DAVENPORT V. BoyYD, Iowa, 80 N. W. Rep. 314. 


76. MUNICIPAL CORPORATIONS — Injuries to Private 
Property.—A municipal corporation is not impliedly 
liable for the incidental injuries to property, resulting 
from the exercise of its legislative powers, by reason 
ofthe erection and maintenance of public improve- 
ments, where the premises are in no manner invaded; 
yet such a corporation is responsible for the direct in- 
juries to private property, caused by a corporate act 
in the nature of a trespass or nuisance.—TOWN OF 
NORMAN v. INCE, Okla., 58 Pac. Rep. 632. 


77. MUNICIPAL CORPORATIONS—Liability for Torts.— 
While a municipal corporation is not liable for per- 
sonal torts committed by a policeman, if he acts under 
the direction or with the sanction of the authorities 
his acts become those of the corporation, for which it 
is responsible——TOWN O¥ JOHNSON CITY v. WOLFE, 
Tenn., 528. W. Rep. 991. 


78. MUNICIPAL CORPORATIONS—Proceedings of Coun- 
cil.—Under Code, § 668, providing that the council 
*“‘shall determine the rules of their own proceedings,” 
ete.,the failure of the council to conform to parlia- 

, mentary usage will not invalidate their proceedings, 
_ the requisite number have agreed to the particu- 





lar measure.—MANN V. CITY OF LEMARS, Iowa, 80 N. W. 
Rep. 827. 

79. NEGLIGENCE—Injuries to Sidewalk—Action by Lot 
Owner.—A lot owner can maintain an action against 
one who negligently injures the sidewalk in a public 
street in front of his premises, and the foundation 
arches built over an area way thereunder, maintained 
by him as an appurtenance to his premises, and ex- 
tending under the street, by consent of the munici- 
pality, where he is primarily liable for its construc- 
tion and maintenance.—PARISH Vv. BAIRD, N. Y., 54N. 
E. Rep. 724. « 

80. NoTES—Payment.—Where plaintiff purchased de- 
fendant’s note for less than the amount due thereon, 
in consideration of the transfer of certain other notes 
and the execution of a deed as security for the pay 
ment thereof, such transfer amounted to a payment of 
the note so purchased, pro tanto; and hence an instruc- 
tion in an action on such note requiring the jury to 
find that plaintiff accepted the preperty conveyed by 
the deed in satisfaction of the note, before they could 
find for the defendant, was erroneous.—KERR V. TOP- 
PING, Iowa, 80 N. W. Rep. 321. 

81. PARDON—Effect.—A pardon relieves the offender 
of all unenforced penalties annexed to the conviction, 
but has no retroactive effect on the judgment of con- 
viction, which remains unreversed and has not been 
set aside.—ROBERTS V. STATE, N. Y. 54 N. E. Rep. 678. 

82. PARTNERSHIP.—Individual Liability—As a general 
rule, the members of a co-partnership are jointly, and 
not severally, liable for the debts of the co-partner- 
ship.—Cox v. GILLE HARDWARE & IRON Co., Okla., 58 
Pac. Rep. 645. 

83. PARTNERSHIP—Partner’s Individual Debt.—Where, 
in an action against a partnership on a note given for 
borrowed money, one of the issues is whether the 
money was used for the individual benefit of one of 
the partners to pay his share to the capital of the firm, 
entries, contained in a ledger kept by the firm, of the 
money in question, and interest paid thereon, showing 
the manner in which the partners treated the matter, 
and evidence of conversations between them, though 
in the absence of plaintiff, as to the money and the in- 
terest, are admissible.—MCDERMOTT V. HACKER, Iowa, 
80 N. W. Rep. 338. 

84. PARTNERSHIP—Sale of Interest.—The sale by a 
partner of his interest passes his right of action, if 
any, against his co-partner for damages on account of 
injury to the business resulting from such co-partner’s 
use of intoxicants, and he cannot thereafter maintain 
an action therefor.—GIVENS V, BERRY, Ky.,52 8. W. 
Rep. 942. 

85. PLEADING—Parties— Insurance. — Under Burn’s 
Rey. St. 1894, § 251, requiring action to be prosecuted 
by the real party in interest a mortgagee to whom a 
fire policy is payable ‘‘as his interest may appear” 
where the mortgage debt exceeds the amount of the 
policy may sue alone on it, without joining the insured 
as plaintiff if he is made defendant.—FRANKLIN INS. 
Co. v. WOLFF, Ind., 54 N. E. Rep. 772. 

86. PRINCIPAL AND AGENT—Settlement.—An agent to 
buy lands is entitled, in a settlement with his princi- 
pal, to credit by the whole amount invested in land, 
though he took the deeds to himself and the principal 
jointly; the deeds being taken in this way by the con- 
sent of the principal, and on the understanding that 
the agent would convey the land to him at any time, 
and the agent having tendered him such a conveyance 
pending the action.—WHITE Vv. TREADWAY, Ky., 52 8. 
W. Rep. 960. 


87. Process—Service on One Confined on Criminal 
Charge.—Confinement in jail on a criminal charge 
does not protect defendant against service of process 
in a civil action, and the prosecution of the same to 
judgment.—WHITE V. UNDERWOOD, N. Car., 34 8. E. 
Rep. 104. 


88. RAILROAD COMPANY — Negligence—Construction 
of Machinery.—Under How. Ann. St. § 3378, providing 
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that a railroad company shall not be held liable for 
injuries by fire originating from engines whose ma- 
chinery, smokestack or fire boxes were in good order, 
an instruction that the railroad company is exonerated 
if the appliances it has used to prevent or limit the 
escape of sparks and fire are such as have been in use 
for a long time, and have substantially guarded against 
the danger sought to be avoided, is correct.—PETER V. 
CHicaGco & W. M. Ry. Co., Mich., 80 N. W. Rep. 295. 

89. REAL ESTATE BROKER—Commission—Contract.— 
To entitle a real estate broker to his commission, a 
formal contract between him and the punchaser, which 
could have been enforced in an action for specific per- 
formance, need not be executed. If he finds a pur- 
chaser, ready, able and willing to purchase, and in- 
forms the owner thereof, and the purchaser is actually 
produced, he is entitled to his commission, though the 
owner afterwards closes the deal with the purchaser 
for less than the offer made through the broker.— 
BARNES V. GERMAN SaviInes & LOAN SOC., Wasb., 58 
Pac. Rep. 569. 

90. REPLEVIN—Alternative Judgment.—Where, in an 
action to recover personalty, an alternative judgment 
is rendered, an offer by defendant to return the prop- 
erty before a levy of execution isa satisfaction of the 
judgment, and thereafter no proceedings can legally 
be had for enforcing by execution the alternative 
judgment for mosey.—MARKS v. WILLIS, Oreg., 58 Pac. 
Rep. 526. 

91. SeT-OrF—Judgment.—One sued on a contract 
which he made with a corporation, since insolvent, by 
one to whom the corporation had assigned the claim, 
can set-off a judgment obtained by him against the 
corporation, for a breach of the contract, in proceed- 
ings instituted by him subsequent to the assignment, 
by the corporation of the claim against him, where he 
had no knowledge of the assignment when he took his 
judgment.—BAcon V. REICH, Mich., 80 N. W. Rep. 278. 

92. SPECIFIC PERFORMANCE— Contract.—A contract 
for the conveyance of lands, which a court of equity 
will specifically enforce, must be certain in its terms, 
and that certainty required has reference to both the 
description of the property and the estate to be con- 
veyed; and, accordingly, wherever the property capn- 
not be identified as the property described in the con- 
tract, specific performance will be denied.—FERGUSON 
Vv. BLACKWELL, Okla., 58 Pac. Rep. 647. 


938. STaTUTES — Ambiguity — Attachment — Place of 
Service.—Under Gen. Laws, ch. 253, § 20, designating 
the places of service of writs of attachment, all other 
places are excluded, since the right granted is purely 
statutory, and the act granting it must be strictly con- 
strued.—LEONHARD V. JOHN HOPE & Sons ENG. & MFG. 
Co., R. I., 44 Atl. Rep. 305. 


94. TELEGRAPH COMPANY—Sunday Message—Neces- 
sity.—Under a statute which prohibits the making of 
contracts on Sunday, except sucb as are necessary in 
order to relieve suffering, avert harm, and prevent 
serious loss of health and life, one seeking to recover 
damages for breach of a contract to send a telegraphic 
message, which he has shown was made on Sunday, 
must plead facts which will show the reasonable neces- 
sity of sending the message on Sunday, and that the 
company had notice thereof.—WESTERN UNION TEL. 
Co. V. HENLEY, Ind., 54 N. E. Rep. 775. 


95. TRADE-MARKS— Deceptive Labels. — Though de- 
fendants have not in fact appropriated the trade-mark 
or brand of plaintiffs, they will be enjoined from using 
a label so similar to plaintiffs’ label in size, color and 
arrangement of the words descriptive of the goods as 
to tend to deceive the public.—Rains v. WHITE, Ky., 52 
8. W. Rep. 970. 


96. TRUSTS—Deed—Procurement by Fraud—Presump- 
tion.—No presumption that a deed alleged to be in- 
tended to create a trust was procured by fraud or un- 
due influence arises from the fact that it was from a 
husband to his wife.—SHEEHAN V. SULLIVAN, Cal., 58 
Pac. Rep. 543. 





97. TRuSTs—Parol Trust in Land.—To establish a 
parol trust in land, devised by a wife to her husband, 
in favor of her heirs at law, by virtue of an alleged 
parol agreement between the wife and her husband 
that, if she would devise the land to him, he would, in 
the event of outliving her, devise it to her heirs at 
law, and not to his heirs, the proof of such agrsement 
must be clear, convincing and irrefragable, but the 
evidence need not be such as to convince the court be- 
yond a reasonable doubt.—STONE V. MANNING, Tenn., 
52 8. W. Rep. 990. 

98. VENDOR AND PURCHASER—Right to Possession.— 
One who purchases real estate is, in the absence of an 
agreement to the contrary, entitled to possession when 
the conveyance is executed, but failure of the vendor 
to deliver possession will not defeat his right to main- 
tain an action to recover balance of purchase money. 
The value of the use of the land during the time he 
wrongfully withholds possession is a proper matter of 
set-off or counterclaim in an action for purchase 
money.—CRAGGS V. EARLS, Okla., 58 Pac. Rep. 687. 

99. VENDOR’s LiEN—Acceptance of Additional Secu- 
rity.—Where the purchaser of land executed his own 
note for the principal and accumulated interest of out- 
standing purchase-money notes which he assumed, it 
being a partof the contract that the original notes 
were not to be surrendered until the new note should 
be paid, the holder of those notes did not lose the lien 
by which they were secured._ORMES v. WELLER, Ky., 
52 8. W. Rep. 937. 

100. WILL8S—Bequest of Life Estate.—A bequest was of 
a sum to the legatee for life, and at his death to his 
heirs, if he have any, but, should he die without issue, 
remainder over to his brother. Held, that “heirs” 
meant “heirs of the body.”—SNIDER v. SNIDER, N. Y., 
54 N. E. Rep. 676. 

101. WILLS—Estate Devised—‘‘Heirs’—Fee. —Where 
testator devises realty for the use of a devisee during 
her life, and provides that if she leaves no heirs it 
shall be sold and the proceeds divided among others, 
she will take a fee-simple title, as ‘‘heirs” is a word of 
limitation.—RBIMER V. REIMER, Penn., 44 Atl. Kep. 316. 

102. WILLS—Life Estates—Conditional Limitations.— 
Testator bequeathed $500 to each of three daughters, 
payable in eight years by the residuary legatee; but, '* 
if either should die childless, her legacy was to be di- 
vided between the survivors. Held, that death within 
the eight years was contemplated._ANDREWS V. SAR- 
GENT’sS ESTATE, Vt., 44 Atl. Rep. 841. 

108. WILLS—Nature of Estate Created. — Testator, 
after leaving certain property to his daughter, made 
the following devise: ‘‘What may be left of my estate 
shall be inherited and go to my wife, but, should my 
wife die, said (daughter) shall be the sole heir of my 
estate, or so much thereof as remains at the death of 
my said wife. Nothing herein contained shall be con- 
strued to prevent my said wife from selling any real 
estate I may leave and for her use while she may live,” 
etc. Held, that the wife takes a fee-simple in the prop- 
erty devised to her, the limitation over being void for 
repugnancy.—BREWSTER V. DOUGLAS, Iowa, 80 N. E. 
Rep. 304. 

104. WILLS—Testamentary Capacity.—If a testator 
has an insane delusion in respect to one of his children, 
or other natural object of his bounty, and the instru- 
ment presented for proDate as his will is tainted with 
such insane delusion, it is void, notwithstanding he 
may have had capacity to trade and do all kinds of 
business not involving such delusion.—IN RE SEGUR’S 
WILL, Vt., 44 Atl. Rep. 342. 

105. WILLs—Vesting of Bequest—Lapsed Legacy.— 
Under a will giving money in trust to pay the income 
to a niece for life, and on her death to pay and divide 
the principal to and among her children “and to their 
lawful representatives, forever,’ the issue of any child 
then dead to take his parent’s share, the gift to the 
children will not vest if they die before their mother, 
leaving no issue.—CLARK v. CAMMANN, N. Y., 54 .N. B. 
Rep. 709. 





